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1 DETAILS OF PARTIES
1.1 Tha names and addresses ¢f the parties to the reference ame as follows:-

(a) Metwors Rail Infrastructure Limited whose Registered Offica is at Kings Place,
20 York Way, London, N19 AG ("NR") [Mhe Claimaa?"), and

(8)  First Capstal Connect Limited whose Registered Office is at 3¢ Floor, E Block
Macmillan House, Paddinglon Station, Londen W2 6LG ("FCCT) ("the

Respandant’)

This is a sing'a party submission n behalf of First Capital Connect and the contact =:-

FCC  Paul French
Head of Planning
First Capital Conneci
Hertford House
*. Cranmwood Street
Lendon
EC1V 8Q
Tel- G
R SRRSO

2 THE PARTIES' RIGHT TO BRING THIS REFERENCE

wath reference to Netwk Cade Condition D 228, this matter is referred Lo
Timetabling Panel {"the Panel”| for determination in aocordance with Condition D 51,2
{a) of the: Network Code and Ssefion 3.5.4, of the 2012 Timetable Flanning Rules.

3 CONTENTS OF REFERENCE
First Capital Connest (FCC) has produced this sole reference and il includes:-
(a) The subject matter of the dispule in Sectign &
(B} A summary of the issues in dispute in Section 5:

(c) A detailed explanation of the issues in dispute prepared by the Respondant in
Section 6



KL%

(d The decisions of princiole sought from the Panel in respecl of ‘egal

gntitlement znd remedies in Saciion 7, and
(2 Appendices and other suppering matenal,
SUB.JECT MATTER OF DISPUTE

4.1 First Capital Connect is the Train Operabng Company which operates a daily
sefvice on the Thameshnk roule between BedfordLuton ~ Brighton/Wimbledon,
and also on the Great MNorthem route betwesn London ngs Cross —
Paterberough/Cambridae and Kings Lynn,

4.2 This dispute focuses on First Capital Connect's reguirement o run an adeguate
early Sunday moming sefvice, and Network Rail's delermiration t© imposs
disruptive Resirictions of Usa (ReU's} on the Landon North East Route [LMER) to
prevent this.

4.3 Consaduently, the detal of the dispue is Network Rail's decision ba implement a
combination of Engineering Access opportunites on its LNER route between
‘Weeks 3 - 16, which will deny First Capital Connec! reasonable passage of 30
adverlised servicas conyaying approx 1910 passengers between (1.30 and (8,30
on Sundays Z7 May 1o 15 July 2012

4 4 Referral will be made 1o Network Ral's interpretation of helwork Cordition D4 6.1,
the Decision Critena

SUMMARY OF DISPUTE

5.1 Network Rad progressed ihe consultation for #s LNER Engneenng Access
Statement 2012 in acoordance with Metwork Code Condition D 2.

5.2 Within Yersions 1 and 2 of the Enginsering Access Statement, a combination of
disparate engineering possessions were proposed which adversely affected First
Capital Connect's abilify 1o operate a Sunday senvice on the Great Norhem roue
betwesn London Kings Cross and Pelerboroughd elchworth wiz both Herford
Maortn and Wehwyn Garden City routes during £1.30 f0 08 30 ¢n Sundays 27 May
to 15 July { Weeks & - 16) Appendix A ndicales the formal proposals submitied
by Wetwork Rail within the Enginesting Access Stalements Versions 1 and 2



Matwork Rall iz anxious 1o fulkl Projest requirements associated with -
al Hitchin Switeh and Crossover Renewals

b} Hitchin Grage Separation

c; Hertford Norik Integration Facility

d] Alexandra Patace to Finsbury Park route upgrade

5.3 First Capilal Connect has made appropriate responses in order to bast profact its
service. Appendix © displays the incremental loss of route access availability an

the basis of praposed Version 1 and 2 engineering applications

5.4 Foliowing the issue of Version 2 of the Engmeenng Access Slaement, Nelwork
Rall nexf issued a Confirmed Period Possession Flan (CPPP) which contained
further disruptive Rol's thal worsened First Capital Connect's ability 1o offer its
public timatable withir the sama oeriod. Agpendix B 'ndicates the formal proppsals
forwarded by Metwor< Rail within the CPPP, whilst &ppendix C indicates the

revised and reduced roule actess available resulling from the submilted CPPP

5.5 Agan, First Capital Connect abjecied 1o the loss of acoass to the nshwerk and the
inalxlity 10 operate ils train senvice, The aroposal before Firsl Caplal Connect was
that rail services could only cperate on the core of the mute between Welwyn
Garzen City and Potlers Bar, but hal allemative arrangements would senerally be
required for all alher Great Narthern journeys 1o and from London Kings Cross via
both Herttord North and Welwyn Garden City.

5.6 First Capital Connest doss nol believe thal il is reasonable to force approx. 1800
passengers fo use road allernatives sver long distances between Landon ings
Oross — PeterboroughsLetchworth, and that Network Rall's possession slealegy
should be reviewad to ansble ihe passage of a reduced, but credible Great
Morthern outer service between Lenden Kings Cross and Cambridge from circa,
07.30 te 08.30 for each Sunday in question, Appendix D indicates the wolume of
passengers cisadvaniages by Metwork Rall's overal preposals

5.7 Network Ral has received First Capital Connect's request for slignt engineering

acress relaxabions but has subsequenty declined o modily s requesls on the



kasis fhat ail Rol's have "consfrained access fcoiprints” {sea Netwark Rall letter
dated 17 January 2012 - Appendix F rafers),

%4 Network Rail has also indicaled Whal First Capital Connect has separalely accepled
the principle of individual Project-based strategy. This is true, but was subject to
the Roll's being agreed via the Engineering Access process in accordance with
Network Code Acgess Conditon D 2. indeed, First Capital Conmnect would
emphasise thal Nework Rall has faded to "achieve the optimal balance befween
accass for maintenance, renewal and enhancement work” as per Section 10

Introduction b the Engineering Access Statement 2012 - Appendix E refers.

5.9 First Cagital Connect would contend thal Network Rall has misinjerpreted Nedwark
Condition D 461 (p), the Decision Criteria, in order 1o reflect the commercial
interests of Nelwork Rail alone.

EXPLANATION QF EACH ISSUE IN DISPUTE

61 Firsl Capital Conoect's dispule 15 very simple, It believes that reasonatle roule
access for Great Northern services toffrom London Kings Cress should be made
availatde by eiftar raute via Weleryn Garden City or Herfford North between cirga.
07 30 and 08 30 an Sundays 27 May lo 15 July (Weeks 9 - 18}, and that thers are
sufficient passenger numbers to demonstrate that this s a necessity

5.2 First Capital Connect believes that Network Rail has failed {o satisfacionly optimise
several disruptive Roll's in order fo reflect its cwn commercial interests, This fails
b conform to Network Rail's abliation within Section 1.0 of the Introduction to the
Enginearing Access Statement 2012 which stales that Network Ral mus! have the
‘am of achieving the optimal balance belwsen access g the network for train
operations and access for maintenance, renewal and snhancament work®
Appendix E refers

£.3 First Capital Connact befieves that Network Rail has chosen to be selactive ahaut
the milerpretation of the Decision Criteria within Condition 4.6.1. of the Network
Code viz



Llacigion Criarion (3

“Sharing the capaclty. and securing the development, of e Metwork for the
carnage of passengers and goods in the mast efficent and economical manner in
he interests of all users of railway sarvices, having regard, in particular, te safaty,
the effact on the enviroament of the provision of railway servicas ard the proper

mairtenanos, improvesent and enlasgemant of the Network”

FCC wimw - Natwork Rail has disregarded First Capital Connecl's interests in order
1o satisfy s own commercial inlerasts, and has asseried hat it "believes thal
services conveying & grealer number of passengers on the ECML (East Cogst
Main Ling} and Cambnidge route are protected 2t Ihe expense of Sunday momirg

servicas’ - Network RKail e-mail dated 1% February as Agpendix H refers.

Declsion Critanion (h)

"Seaking consstency with any cument Route Lhitsation Strateny (RUS) which s
aither (4] published by the Stralegic Rail Authority or lhe Department for ransport
bafore May 2006 or (B) estabished by Network Rail in accordance vath i1s Mlataork
Licenca

FCC View_ - Network Rail wronigly claims within its e-mit daled 1 Fabruary, as
Appendix H, that "the access Firsl Capital Connect has disputed is planned in
consistency with the LNE RUS™ This is nol lwe, The RUS process only
recommends Infrastructure sirategy, Detalls of RoU's shall be made in accardance

with Network Code Condilion O 2, so this cnlenon s nol relevant.
Decision Onterion ()

"Enabling & Timelable Participant bo comply with any cantract ta which ILis parly
{including any contract with its customers and, in the case of a Timeladle
Participant which is & Franchises of Franchise operator, including the Franchise
Agreement fo which it is a parly), In each case to the axtent that Nelwork Rail s
aware or has been infoimed of such contracls”

FOC _wiew - Metwork Rail has not considered this Criterion fully. Firs! Capital

Connecl can compromise on many services affecled by the Engineenng Access



Proposals In question, but there is a volume of long-distance passengers
corweyed on Service Level Commitmient services (as indicated within the First
Cagiial Connect's Franchise Agreement with the Depariment for Transpor! - See
Anpendiz M} which cannol salisfactorily be carmad

Decision Cnteria (d} and (gl
d) “Maintaining and improving the levels of senvice reliability”

\2) “Maintaining, renaveng and carrying out other necessary work on or in relaticn
i the Metwork”

FCC view — ltis undersiood that Network Rail would always use thess Cntenia io
support its engineerng access proposals. First Capital Connect seeks only a
motesl adjustment to the Network Rail's project plan. This is simply ta enable a
reesanably reduced service 1o oparate without wishing lo compromise the overall
sempletion of each companent Project

Pacision Criferon i)
‘Mainlaining and improving cenneclions between railway passenger services’

FCC wview - The recuest o operale a reduced First Capital Connact service dunng
the pered :n guestion will not affect ar worsen curment connectional capablities.
Moreover, Metwork Rai nas nol sought passenger number celaile to inform if's
sentention that 'canneckons are maintained when the demand for rail services is
feaviest” - Melwork Rall e-mail dated 19 February a5 Appendm B refers,

Consequenily referral 1o this crterion is not relevan!
ectsin Criferan ()

"Avoiding matenal deterioration of ihe sernvice patierns of cperaters of trains
(namely the train depariure and amival frequencies, stopping patterns, intervals
oetween daparures and gumey fimes) which those operstors gossess a; the time
of the apphoetion of these Griteria”

FCC view — The advertised rail service will be degraded by Netwark Hail's
proposal but First Capital Conneel urderstands the need te comaremise during



aeniods af engineering work, Hawever, in this inslance, Network Rail has made 2
value judgement aboul affecting a greater quaniily of trans than usual without
considgering the passenger numbers that use thase senvices.

Cecision Cnterion (h)

“Ensuring thal, whera the demand of passengars to ravel between two points 5
evenly spread over a given period, the overall pattemn of rall sarvices should be
apread aver thal penod’

FCC view - Ta meet this criterion it is necessary lor First Capital Connact 10 ba
able to access Landon Kings Cross from (7,30,

Lagison Coterion (il

‘Enabling operators of trains to wtilise their railway assats efficienty and avoiding
having to increasa the number of rallway assets which the operaters require o

maintain their service paltams”
FCU yigw -

Metwork Rail's refusal to maodify their RoU's o mitigate the efects on First Capital
Connect's opsealiens will result n a substantial demand fer replacement buses
whilst rolling stosk wéll remain idle. First Capital Connect appreciates that “Metwork
Rail recogmeas that addifional ECS [Emply Coaching Stock) movements will e
reguired 1o form services on Suncay mormings. and frus weight this cntena {sic) n
favour of First Capital Connect” - Wetwork Ral e-mal dalsd 19 February as

Aopendix H refers
Decision Crtena (/)

“4vaoiding wheraver practicable frequent timetable changes, in particular for railway
DasSenger services’

FOC view - First Capilal Connecl seeks o bmil the effect of Network Rail's

proposals which would inwolve either long-distance rail replacement or a

austraintbus erangement in lieu of the advertised service
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Decwsian Crileria ()

‘Encouraging tha efficien’ use of capacily by considering a Timelable Participani's
gingG $

previous level of utiisation of Train Siots”

FCC vigw — First Capital Corinact seeks ta encourage the efficient use of capacity

durirg the period n question by slighlly limiting the effect of Metworz Rail's
proposals in order to oparate a reduced bul necessary service

Decision Criferia In)

54

HE

Taking inte account the commercial interesis of Metwark Rail and existing and

potential cperators of the route in a manner compatible wilh the faregoing”

FCC view — First Capital Connect contends that Netwark Rail has favourad ils awn
commercial intetests by maximising a combination of long range possessional

plans &t the expense of the operator's interssis

For claficatior, First Captal Connect does not seek to jeopardise the comgletion
of lhe individuzl Projecls concerned and, indead, supports the banefits to the
ndustry upen completion of each. Neither does it seek 1 advise Metwork Rail how
o resiruciure proposed disniphve possessions in order ta give back the rouls circe
one hour eadlier lhan proposed. It is known thal Metwork Rail accepts inat
overnight aliematves are nol permissiole due fne even larger number of
passengers involved, Firsl Capital Connect would seak that any exiraneaus work
caused by access relaxation shauld be redated without encangerning the benefil o

delivery of any Praject involved, and not affect industry "closed” perods

DECISION SOUGHT FROM THE PANEL

The Panel is eskad to detarmine that:

MNetwork Rail be directed o adjust the combination of Ral's on its LNER route
bietwesn Weeks B - 16, which will currently deny First Capdal Connect reasonable
passage of advertsed sewvices betwaen 0130 and 08,30 m and out of London
Kinps Crass on Sundays 27 May ko 15 .July 2012



{2 Tne Panel s requested 1o nole that Network Rail has recently indicated sasemants
1o ROU's for Weeks 9, 19,12,13,14,15 and 16 io faciitate the request o operale a
reasenable service o London Kings Cross within the period concerned - Metwork
Ral 2-mails dated 14™ and 16" February as Appendicas K and L refers

g SIGNATURE

For ard an behaf of First Capital Conneel Lid
PN, i
Signed - .;L;;f{&-"{/’%'—\ C”

PomMame "0 T, 0t

Position: Heth A0 Fihedhwien, Date VW FELpaonny’ 20N
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APPENDIGES AND ANNEXES

Appendis A
Appendix 5
Appendix C

Appendix D

Appendix E
Appendix F

Apoendix G

Appendix H

Appendix J

Appendix K

Anpendix L

Appendix b

Engineering Access Stalement Versions 1 and 2, Weeks 915
CPPP. Weeks 9 - 16
Indicative incrementa’ Route Maps. Weeks 9 - 16,

Indicative Great Ngrharn Sunday  Timetable unfl 0900 with
associaled train loading delaiis

Engneenng Azcess Statement 2012, Seeton 3
Nelwork Rail letter 1o First Capital Connect dated 174 January 2012

E-mail fram First Capital Connect to Network Rail dated 315 January
202
E-mail from Newwark Rail to Firsl Capital Connect dated 19 February

2042

E-mail fram First Capital Connect lo Metwork Ral dated 2 February
20t

]

E-mail from Network Rail o First Capial Connect dated 14" February
2012

E-mail [rem Metwork Rail to First Capial Connect dabed 16" February
2012

Mational Franchise Terms — Firsl Capilal Conneet Service Level
Commitment



