	 
 
Access Dispute Resolution Rules 

	Joint Reference

Network Rail and First ScotRail Submission to Timetabling Panel:

TTP 242: Final Offer of the Principal Timetable 2009 


1 details of parties

1.1 The names and addresses of the parties submitting this joint reference are as follows:-

(a) First ScotRail Limited, whose registered office is 395 King Street Aberdeen, AB24 5RP (hereafter referred to as First ScotRail); and
(b) Network Rail Infrastructure Limited, whose Registered Office is at Kings Place, 90 York  Way, London, N1 9AG (hereafter referred to as “Network Rail”
2 The Parties’ right to bring this reference

2.1 This matter is referred to a Timetabling Panel ("the Panel") for determination in accordance with Condition 5.1.1 (b) of Part D the Network Code.
3 Contents of reference
The Parties have together produced this joint reference and it includes:-

(a) The subject matter of the dispute in Section 4;

(b) A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by First ScotRail in section 6;

(d) A paragraph by paragraph response from the Network Rail in Section 7;

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;   and

(f) Appendices and other supporting material.
4 subject matter of dispute

4.1 ScotRail objects to the Final Offer of the Principal Timetable 2009 issued by Network Rail. 

5 summary of dispute
5.1 At the Priority Date for the December 2008 Timetable First ScotRail declared that it wished to operate the same timetable (quantum, interval and pattern) on the Argyle Line, from Glasgow Central Low Level to Motherwell and Lanark.

5.2 Andy Lightowler sent a letter to Adrian Thear dated 28th January 2008 which stated “Table 226 North Electric and Argyle Line - No change to existing rights in terms of Quantum or Characteristics. The rights to be exercised as per Base (2008) Timetable.”
5.3 Prior to the Priority Date there were meetings between all the Train Operators that were affected by the introduction of the new Virgin Trains enhanced Timetable. These meetings also continued after the Priority Date.

5.4 A significant amount of timetabling and performance modelling work was undertaken by the Network Rail SAP Team and following this work, First ScotRail were advised that a number of services from Edinburgh to Glasgow Central (via Shotts) would need to be retimed in order to follow the Virgin West Coast pathways from Uddingston Junction to Glasgow Central.

5.5 On the 6th May 2008 Network Rail supplied a note which gave an update on the development of the timetable (which commences on December 2008), which confirmed that the strategic timetable, that had been developed, had been validated in detail from Euston to Lanark Junction, but that detailed work could not be done north of Lanark Junction until the commencement of the timetable offer stage. However a basic clean path was known to interact with Shotts service at Uddingston Junction. Network Rail’s note dated 6th May 2008 set out the issues relating to both the Lanark services and the pathing problems in the Motherwell area. The reasoning behind this was based on the hourly Euston to Glasgow Virgin West Coast services having clean pathways such that they could to achieve the new Virgin Fastest Key Journey Times and protected Maximum Journey Time, along with the need for a minimum turn round of 40 minutes at Glasgow Central.

5.6 In the timetable offer dated 11th July 2008 Network Rail listed the services that had been flexed by the West Coast changes, none of the pathways were rejected they just had been flexed.

5.7 The ScotRail Train Planning Team analysed the detail of the offer and considered that number of services had been retimed and in total an additional 71 minutes had been inserted as pathing time in our schedules on Monday to Friday, to take account of the amended Virgin West Coast Timetable. 

5.8 The extended journey times offered by Network Rail exceeded the maximum journey times stated in First ScotRail’s Service Level Commitment with Transport Scotland.

5.9 First ScotRail also had concerns over the Performance of this timetable because when the Virgin service is passing Motherwell, three local train movements will cross at Lesmahagow Junction during a three minute window on either side of the standard Virgin path.

5.10 The offer response from First ScotRail on the 25th July 2008, raised the above issues, and made suggestions to retime the West Coast services. Most concern was expressed over the 1740 Glasgow Central to Birmingham New Street, which caused a significant retiming to a number of peak hour services. After discussions with Network Rail we were able to reach an acceptable compromise that enabled one of the evening peak Lanark services to have a journey time similar to the current Timetable.

5.11 After further discussions First ScotRail were unable to reach agreement with Network Rail over the other services, and therefore First ScotRail are proceeding with this dispute.
6 explanation of the Dispute as set out by first scotrail
6.1 First ScotRail agree that the specific Rights contained within our Track Access Contract Dated 10 December 2004 have been not been breached with regard to quanta and service characteristics. 
6.2 Given the extensive revision to the West Coast timetable the bid offer process was not necessarily consistent with the laid down process, however First ScotRail broadly accepted the process utilised. More central to the dispute is the way in which the whole process was managed. It would appear that Network Rail prepared the timetable detail working from the south northwards. 
6.3 First ScotRail accept that there were significant problems requiring resolution in the London area to ensure the needs of southern commuters continued to be met, however by leaving the planning of the west of Scottish suburban area (The second largest suburban railway in Britain) it was not paying sufficient attention to the needs of the Scottish commuter. 
6.4 Initial work by Network Rail resulted in advice to First ScotRail (Appendix C) that only the Shotts service would be affected (although the overall extent was unknown).

6.5 It was only when the offer was received from Network Rail, that First ScotRail became aware that there were significant variations between the Base Timetable (which had been bid for) for the Argyle Line and the offer. This resulted in First ScotRail being unable to meet the Service Level Commitment for the service as contained within our Franchise Agreement. 

6.6 First ScotRail exchanged numerous e-mails with Network Rail (Appendices D to G) suggesting ways to improve the situation, however none of these were acted on until a last minute exchange which, whilst potentially helpful, needs to be more fully evaluated, and in any case appears to only partially address the issues.

6.7 Given that First ScotRail operate the second largest suburban network in the country the fact that the integration of this network into the major timetable recast occasioned by the revised Virgin West Coast Service was not considered until very late in the process would indicate to First ScotRail that Network Rail have not complied with Network Code Condition D1.1 in “managing the systems necessary to implement the procedures” 

6.8 First ScotRail are also of the opinion that the decision criteria have not been appropriately applied. Rail in Scotland is funded by Scottish Ministers and the decision to introduce a timetable which does not enable us to comply with the Service Level Commitment contained within our Franchise Agreement with the Scottish Ministers. Network Rail are fully aware of our Service Level Commitment having been provided with copies. They are also aware of Transport Scotland’s requirements regarding journey-times. In specific terms looking at the decision criteria First ScotRail considers that:

6.9 Decision Criteria ( a ). Has not been met as by not complying with the requirements of the funder of the railway in Scotland they cannot be said to be acting in an efficiency, economical manner.

6.10 Decision Criteria ( b ).The Scotland RUS does not include detail on the WCML relevant to December 2008 and this dispute. Network Rail’s WCML RUS is still to be developed.
6.11 Decision Criteria ( c ) The timetable does not enable us to comply with the Service Level Commitment contained within our Franchise Agreement with the Scottish Ministers First ScotRail also feel that the decision does not necessarily take account of overall passenger benefit in that the “occasional” long distance traveller is being preferred to the regular commuter.

6.12 Decision Criteria ( d, e, f, g, h, i, j, k, l, m, n, o.) – not applicable

6.13 As the impact of this decision was split between various travellers within Scotland (long distance against regular commuters), First ScotRail sought the advice of Transport Scotland before proceeding with the dispute and were advised to progress it. 

6.14 Transport Scotland has confirmed that ScotRail should use the formal dispute process because it considers that the commitments and priorities of Scottish Ministers are not being reflected by Network Rail in the timetabling process in Scotland. In particular, Transport Scotland is concerned that First ScotRail will not be able to deliver its franchise commitments expressed in the Service Level Commitment.  

6.15  Scottish Ministers have published their National Transport Strategy, which includes the document Scotland’s Railways. This specifies the strategic objectives and priorities for the rail network. There are three strategic objectives identified, and the first of these is reducing journey times and enhanced connectivity. The material worsenment of ScotRail timings currently proposed runs counter to this objective. 

6.16  Transport Scotland has specified three interlinked building blocks to achieve the timetable outputs it seeks.

6.17  1. The franchise contract with First ScotRail specifies a Service Level Commitment which includes maximum journey times.

6.18  2. The Scottish High Level Output Specification (HLOS) includes an  expectation that Network Rail will continue to permit the services specified in the ScotRail franchise contract to run throughout Control Period 4 and that Network Rail will contribute to the three strategic objectives, including explicit reference to reducing journey times and enhanced connectivity. The timetable under consideration will be in place at the commencement of Control Period 4, and therefore should have regard to the Scottish HLOS.

6.19  3. The Directions and Guidance of Scottish Ministers to the ORR include the need to take account of Transport Scotland's published strategies. Therefore Transport Scotland expects that the decisions of regulatory dispute processes in Scotland should have regard to the priorities of Scottish Ministers including reducing journey times.

6.20  It is a matter of concern to Transport Scotland that consideration of pathing conflicts on the Scottish part of the WCML appears to have been left until the end of the timetable development process. Transport Scotland considers that resolution of conflicts along the complete route should be undertaken in parallel, not sequence. There seems to be an assumption that conflicts arising from previous pathing decisions in England may be resolved by affording priority to Virgin West Coast services in Scotland. Transport Scotland considers this inappropriate when regard is had to the scale of funding of the Scottish network by direct grant from Transport Scotland and track access charges from ScotRail in comparison with the very much smaller contribution of Virgin West Coast to network costs in Scotland."

The Changes to First ScotRail Journey Times are detailed in Appendix A.

7 explanation of the Dispute as set out by network rail
7.1 Network Rail believes that it has developed the December 2008 First Working Timetable in accordance with the priorities detailed in the provisions of Condition D3.2.3 (a).  This requires Network Rail to give first priority in the timetable development process to the operators with Firm Rights, which Network Rail believes First ScotRail and West Coast Trains Limited hold, and bid by the Priority date to exercise for slots in the December 2008 timetable.  Network Rail believes it has correctly applied the decision criteria in Network Code condition D6 when considering the use of its Flexing Rights under Network Code Condition D3.4.  As shown in paragraph 7.3 below timing the Virgin Trains around the First ScotRail existing paths would result in more pathing time in the Virgin services.  In the case of adding 11 minutes this would result in a sub-standard turnround time of 29 minutes.  This would be contrary to the rules of the plan value of 40 minutes at Glasgow Central and either require the provision of extra rolling stock contrary to D6(j) or the train to terminate at Carlisle against condition D6 (c) and (g) for WCTL.  In contrast flexing the First ScotRail trains did not require any extra resources, and only had a minor effect on service patterns, although as Network Rail are now aware it had a minor effect on FSR SLC contrary to condition D6 (c).  Network Rail therefore concluded that flexing First ScotRail was most in line with the application of the decision criteria.
Network Rail has an obligation under Condition D, Decision criteria a) to balance the interests of all users of railway services in developing the December  2008 First Working timetable.  Network Rail considers that this has been achieved without breaching the provisions in Schedule 5 of First ScotRail’s Track Access Contract. 
7.2 Network Rail considers that due cognisance has been taken of Condition D1.5.1 to facilitate the development of a major change to the national timetable as a result of the introduction of the High Frequency Virgin West Coast Timetable.  The consultation process commenced at an earlier stage than would otherwise be the case, with an Industry Steering Group with representation from First ScotRail, meeting on a regular basis from September 2006.  
7.3
Network Rail has worked with both operators to build the optimum timetable and consider a number of timetable solutions and compromises.  During the development of the December 2008 timetable, Network Rail has applied flexing to many existing operators services throughout the national network.  Network Rail notes that this is consistent with paragraph 4.57 of The Office of Rail Regulation’s Criteria and Procedures for the approval of passenger track access contracts: fourth edition document. This document states that the ORR considers that maximum journey time provisions in an access contract should have some flexibility to allow Network Rail to construct future timetables.  Given all the constraints that Network Rail had in developing the Very High Frequency timetable, Network Rail believes that flexing the First ScotRail slots in the way they have done is within the spirit of these criteria.
Network Rail has considered a number of alternative options in the development of the High Frequency Virgin West Coast timetable around the Glasgow Suburban Network, including no flexing of the First ScotRail services. This would result in the Virgin West Coast Euston to Glasgow Central services being flexed to arrive into Glasgow Central between 5 and 11 minutes later than in the current proposed December 2008 timetable.  Appendix B details the impact of this option on the Euston to Glasgow Central Virgin West Coast services.   
7.4
In the development of the December 2008 timetable Network Rail has considered the need to maintain and improve connections between railway passenger services throughout Britain.    The Virgin West Coast timetable is designed to improve connectivity for Anglo-Scottish travellers.  
7.5
During the development of the timetable throughout Control Period 4 Network   Rail expects all the First ScotRail services specified in the existing Track Access Agreement to operate.  Network Rail will work with Transport Scotland to contribute towards the delivery of Transport Scotland’s three strategic objectives.  
8 decision sought from the PANEL

8.1 First ScotRail Limited invites the panel to:
(a) Instruct Network rail to revert to the Base timetable as bid for by First ScotRail with respect to the Argyle Line services.

(b) Determine whether by leaving full consideration of the potential impact of the Virgin West Coast Timetable on the Strathclyde Suburban Services Network Rail were failing to fully comply with Network Code Condition D.
(c) Determine whether by disregarding the stated requirements of the funder of the Railway (both services and infrastructure) in Scotland, Network Rail can be seen to be adhering to the decision criteria.
8.2 NR invites the panel to:

(a)        Confirm that First ScotRail have been provided with slots in the First Working Timetable for the 2009 Principal Timetable which satisfy all aspects of their Track Access Contract and the Network Code Part D   

9 signatures

 
For and on behalf of NR 
For and on behalf of First ScotRail
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10 Appendices and Annexes

A
Changes to First ScotRail Journey Times
B
Virgin Arrival Times
C
WCML Conflicts at Motherwell is the note from NR supplied on the 6th May

D
Dec 2008 offer FSR is the Final Offer Letter from NR on the 11th July.

E 
One to One Statement between NR and the TOC's

F
2009 Aspirations (Final) is the letter to Adrian Thear in January

G 
Offer Response letter 25,7,08
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