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1 DETAILS OF PARTIES
1.1 The names and addresses of the parties to the reference are as follows;

(a) DB Cargo (UK) Limited whose Registered Office is at Lakeside Business Park, Carolina Way,
Doncaster, South Yorkshire, DN4 5PN ("DBC”) (“The Claimant); and

(b) Network Rail Infrastructure Limited whose Registered Office is at 1 Evershoit Street, London
NW12DN ("Network Rail") (“The Respondent’).

(c) Contact details for DB Cargo: Graham White, Access Manager South, Lakeside Business
Park, Carolina Way, Doncaster, South Yorkshire, DN4 5PN.

{d) Contact details for Network Rail: Duncan Lovatt & Richard Hooper, Network Rail, Wales
Route.

2 DETAILS OF REFERENCE
21 This matter is referred to a Timetable Panel {"the Panel”) for determination in accordance with Condition

D5 of the Network Code

22 This Dispute arises from a decision of Network Rail in respect of Network Rail variations made pursuant

fo Condition D3.5 of the Network Code
3 CONTENTSOF REFERENCE
This Sole Reference includes: -

(a) Thesubject matter of the dispute in Section 4;
{b) A detailed explanation ofthe issues in dispute in Section 5;

(¢} In Section 6, the decision soughtfrom the panel in respect of legal entitlement.

4 SUBJECT MATTER OF DISPUTE
41 This dispute arises from the Late Notice Restrictions of Use between Stoke Gifford No 2/ Caldicotand
Leckwith Loop North Jn from 0200 0n Saturday 19 Octoberto 0420 on Monday 21stOctober 2019.
Possession Reference P2019/2680990
42 Copied and annexed to this Reference are:
»  AppendixA: DB Cargo (UK) Ltd response to 157-W30-WA18 (original) [Part]

e  Appendix B: Re-Issued request 157-W30-WA19
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e Appendix C: DB Cargo (UK) Lid response fo 157-W30-WA19 (subsequent re-issue) [Parf]
» Appendix D: Decision documentfor Re-lssued request 157-WA30-WA19{Par]

o Appendix E: Works planned within the restriction of use.

DETAILED EXPLANATION OF THE DISPUTE

Network Rail, on Thursday 29t August 2019 sent out a meeting invitationfor the following day, Friday
30m August to discuss further access requiredto for Electrification on Walesroute. It should be noted
that | was on leave onthose 2 days and no other DB Cargo invitees were included on the distribution
list. An ‘out of office’ response would have been sent. A follow-up meeting was held on Wednesday4*
September when | expressed DB Cargo's dismay at the requestof another requestfor disruplive access
on the South Wales Main Line. This should be viewed in the context of the original plan was that similar
allline Restrictions of use in weeks 18 (0100 Saturday 27 fo 0515 Monday 29t July 2019
(P2010/2556319)) and 25 (0120 Saturday 14" to 0450 Monday 16+ September (P2019/2560805) plus
14-hour blocks with similarlimits in 7 additional weekends shouid have delivered an Electrified Railway
between London and Cardiff. Thatthese resrictions of use did not deliver this outcome and the work
type changed to be for construction; and in the case of Week 25 the limits extended from the CPPP
(originally Gaer Jnto Leckwith Loop North Jn) gave us cause for concern with the likelihood offurther
disruptive access being required. Subsequently another restriction of use was proposed for a blockade
in weeks 39 and 40 (2330 Tuesday 24" to 0400 Tuesday 31t December 201 9(P2019/2617006)
adjacentto, but not fully under cover of the Newport S&C blockade (P2019/2529959).

At that 4t September 2019follow up meeting | stated DB Cargo's requirementto have route throughout
the Restriction of use, except for the Sunday 14 hourall line restriction of use previously agreed,
between Leckwith Loop North Jn and Caldicotwith access to both the Eastand Westends of Lianwern
steelworks. Our principal (butnot only) customers TATA steel and Puma energy require a smooth
supply chain and the prospectof interrupting that supplychain causesthem concern. in the case of
TATA Steel, they require a constant cycling of wagons at Margam (empties in and loaded out) as if this

supply dries upthey have to cease Steel production atgreat cost.
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PUMA Energy require to service their terminals at Westerleigh and Theale with product, mostly heating
oil that supplies domestic and business customers over a wide area. As the weather gets coiderthe
requirement for productis correspondingly greater and restrictions of use cause greaterissues at the
end of October (week 30) as opposed to end of July (week 18) and the middle of September (week 25).
The week following this restriction of use requires the overnight Westerleigh service to divert via the
Vale of Glamorgan requiring frains to be downloaded (by 5 wagons) so placing further resirictions on the
abilityto replenish stocks.

The proposaf was received at 1306 on Thursday 5™ September with a 5 working day response period
and DB Cargo’s response was sent at 1045 on Friday 61 September restating that we required a route
as shownin 5.2 above fsee appendix A]. Network Rail issued the Decision documentat 10460n
Thursday 12 September and subsequently withdrew it at 1528 the same afternoon; | believe bécause
the original proposal did not compiy with Condition D3.4 4 (a). The Proposal was re-issued at 1538 the
same afternoon again witha 5 working day response {See appendix B] and DB Cargo's response
subsequently sentat 0901 on Friday13th September restating our requirementfor a through route [See
Appendix C].

Thefinal Decision was issued at 1203 on Friday 20t September, 4 weeks priorfo the restriction of use
beingiaken.

The Decision documentitself gives the reasons for it being required as 'to facilitate further work in
connection with the Great Western Electrification project which is exceptionally vague , especially as the
requeststates that the Restriction of use is specifically for the "commissioning of OHE, the testing of
OLE to Newportand construction to Cardiff WestJn' [See AppendixB]. Giventhat there had already
been 2 additional 50-hour restrictions of use for construction it might be expected that the decision
should show a bit more detail to enable operators to understand that need for this restriction of use .|
requested of Network Rail that they provide a list of the activities that were taking place within this
restriction of use and which was subsequently provided and shown in Appendix E. The long list of
activities gives concem that further restrictions of use may be required given that work specifically for

Electrification on this list should have been completed priorto week 18.
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I have also soughtfrom Network Rail an understanding oftheir use of the decision criteria and the
weighting given the considerations as shown in Condition D4.6.2; namely ‘(f) the commercial interest of
..1... any Timetable Participant that Network Rail is aware' and (j) enabling operators of trainsto use
their assets efficiently. Network Rail have not provided thisinformation fo date. It is noted that Condition
D4 6 doesn'trequire Network Raif fo publish its conclusion in circumstances such as this but | contend
that it is desirable; withoutthis information it is impossible to understand whatthe overarching
imperative in issuing this Decisionis? My contention is that Network Rail's to desire to get the project
completed at any cost fo meet an ‘internal’ deadiine go againstthe requirementof DB Cargo’s
commercial inferests given the financial and reputafional damage this Decision serves on us and our
customers and that interest has not been giver enough weightin the Decision Criteria. We do not feel
t?at is reasonable for DB Cargo and our customers o be affected so substantially to allow Network Rail
to recover the work they have previously failed fo defiver.

A.ithough Condition D5 does specifically allow Network Rail o propose Restrictions of Use at less than
12 weeks-nofice and to prescribe the imescalesfor the elements within that process | would argue that
by issuing a Decision for a Restriction of use that has such a major impacton ourselves and our
customers goes geyond what should reasonably :a;(pected by operators. It should also be noted that the
Decisior; gives no guidance as to when operators shouldﬁ?id changesto train planning; | would expect
this fo be stated o ensure that those changes required to be made fo train paths to fry and mitigate the
restriction of use can indeed be accommodated.

Although the period between the hearing and the Restriction of Use is extremely short whichis, in part,
dueto the lateness of the original requestand the need to re-propose but also by the availability of
parties on both sides as well as committee to convene a hearing. DB Cargo does not, howeverfeel the
short timescales should be a factor in the finat decision. The Determination for TTP1521 statesthat ‘|
am mindful of the potential dangerof creating a precedentincentivising Network Rail. /.. to believeit can
safely fail to perform its contractual obligations simply by waiting until a sufficiently late stage in the
Timefabling process’. i ,

It should be noted that we have received a request (166-W40-WA19) for 2 further 12 hour alif line
restrictions of use for Week 40 (Gaer Jn to Leckwith Loop North Jn from 1800t 0600
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Tuesday/Wednesday 315t December 2019/ 1st January 2020 and Wednesday/Thursday 1=t
January/2ndJanuary 2020). Neither ofthese new proposals take any accountof the agreed access for
freight within the Newport S&C Restriction of use (P2019/2529959) which re-enforces my contention

that Network Rail overriding objective is to deliver Electrification without any thought fo DB Cargo's (and

others) commercial interests.

¢ E A )
6 DECISION SOUGHT FROMTHE PANEL

6.1 ThePanelis asked to determine: R

(a) Thatthe disruption and cost to both DB Cargo and ourcustomers has not been weighted
sufficiently by Network Rails application ofthe decision criteria as shown in 5.5 and Network
Rail has not considered the damage igygir busiress; heth finapciakandgpputationalin the
headlong rush to complete the Electrification works.

{b) Tlt;imi_s‘-'Restﬁcﬁon ofuse be f_ﬁnove‘d or amendB§to 'allow*a“c_:f_egs betwekh L&kwith Loop -

North Jn andiCaldicotwith access to Lianwern and both East asd West ends as specifiedin

7 Ty i
the reasoning for declining the original proposal asshown in A?)pendicesA andC.
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Kellyann

As discussed on yesterday's conference this request is declined by DB Cargo as we cannotaccept any
addifional alilines block on the SWML.

We require a route from Margam io Caldicotincluding Llanwern outside ofthe 14 hours already agreed.

Graham
GrahamWhite

Access Manager South

DB

DB Cargo (UK) Limited, Lakeside Business Park, Carolina Way, Doncaster, DN4 5PN
C pEnasLwEte@aRutsCIBLANMEOME

Phone: 01302575143

100 - -

Web: www.uk.dbeargo.com

From: Jones Kellyann 4sinssessassiississsusiissmd> O Behalf Of Engineering Access Planning - Wales
Route

Sent: 05 September 2019 13:06

To: Clark Tim <ginmilishiiSestssuais ~<iont - MK <gninhicGachesuaimmmy’ /2mes Rory
<meminmes@esaisieaus ; J2mes Thomas (VMK) <emmessassssdieeiasmeaisens >, Arand Jamie

< qmiskusstiestuessiapnn >,  Seasonal < ssienssm@anmmmeaiemgy>; Vi< Tost T rains
: MK-STP-WESTERN <MK-STP-WESTERN@networkrail.co.uk>;

Schedule4Compensation <Scheduled Compensation@networkrall.co.uk>; Special Trains Mailbox
<Special T rainsMailbox@networkrail.co.uk>; Webb Briony <gsasuiiishanssssnsimae ; Alison Rowsell

BOTHOWIEHTODBSISIEAN < W gl CNNS QWEN < emsiisieuwen Qoo ahemm >,
EXTL: Kirk Rob <ut@usissmiunm)>; Scott Turner ((aiiunaieniasmsiese)
< mtiumeS i ; =X T Engineering Access Team
<XC.EngineeringAccess Team@grosscountrytrains.co.uk>; Josh Watkins
< TS, A Raisheck quusheskdamieme | A Sheidon
<Gl SuemiseES ; £ TL: Grainger Adam <GSsningesiisssmisansy: S Chandler
<easiesidenkens”, ATanda Stevens <(mammBlESEGNushehshmeon®  Graham White
< Canhammiiiadiauissheheimengy”>; DRS <trainplanning@drsi.co.uk>; Stuart Dean (gmassnnisse)
<quasmsensmsisel)>, Andrew Bramman < memendkiiniahiimewssn ; Chris Chadwick

<G Eiminminguee >; D2id Smith < s —— Jo"n Sadler
< Susinniissinhiinenen =L Lunham Mark @Smem oo (L
SEMERTHEIEN RS Geu < wearan M@ Tenniner oo, EXT L Barrett s < waimecopnen coug
Adam Barber <gsasniiassesfmassegy’; Bcn Godfrey-Day < mmeshasssniassessy; GVVR Strategy
<GWRPossessionStrateqy@qwr.com=; Justin Kerr-Peterson gt ummsan®- P21l Dixon
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