Defendant’s Response to a Sole Reference Submission to a Timetabling Panel in accordance with the provisions of Chapter H of the ADR Rules effective from 1 August 2010
Dispute Reference: TTP1313 and TTP1317
1 Details of parties

1.1 The names and addresses of the parties to the reference are as follows:-

(a) Freightliner Limited whose Registered Office is at 3rd Floor, 90 Whitfield Street, Fitzrovia, London, W1T 4EZ, e.g. "Freightliner" ("the Claimant"); and

(b) Network Rail Infrastructure Limited whose Registered Office is at 1 Eversholt Street, London NW1 2DN e.g. “Network Rail" ("the Defendant").

2 Contents of THIS DOCUMENT
This Response to the Claimant’s Sole Reference includes:-

(a) Confirmation, or qualification, that the subject matter of the dispute is as set out by the Claimant in its Sole Reference, in the form of a summary schedule cross-referenced to the issues raised by the Claimant in the Sole Reference, identifying which the Defendant agrees with and which it disagrees with.
(b) A detailed explanation of the Defendant’s arguments in support of its position on those issues where it disagrees with the Claimant’s Sole Reference, including references to documents or contractual provisions not dealt with in the Claimant’s Sole Reference.

(c) Any further related issues not raised by the Claimant but which the Defendant considers fall to be determined as part of the dispute;
(d) The decisions of principle sought from the Panel in respect of
(i) legal entitlement, and
(ii) remedies;

(e) Appendices and other supporting material.

3 subject matter of dispute

(a) Network Rail confirms that this is a timetabling dispute regarding P2018/2294514 and the subsequent issuing of rejected services for both Weeks 15 and 16, relating to a lack of capacity within the timetable. Freightliner have provided a list of these services. 
(b) As these Decisions are regarding Network Rail Variations under D3.4, the following decisions have been taken under: D4.4.1 and D4.6.2. 
(c) Freightliner have challenged these decisions under D4.3 which relate to Train Operator Variations. Network Rail believes the relevant part of the Network Code relating to this Dispute is D3.4. Network Rail believes it has complied with D3.4.11 in making the Decision and has provided written reasons for its Decision, as supplied by Freightliner in their statement (Table, pages 1-4.) Advanced written reasons are available in ‘Table A.’
We do not believe that TTP1133 is relevant to this particular Dispute, which was about the possession strategy. 
(d) Network Rail has continued to work with Freightliner in an attempt to find scheduling solutions to their Disputed services. Please find attached ‘Table A’ which demonstrates the reasons for rejection and work undertaken. Also attached is a ‘Timeline of Events’ which outlines all the steps taken to seek resolution (pages 1-2).
4 explanation from the Defendant’s perspective of each issue in dispute
4.1 Issues where the Defendant Accepts the Claimant’s Case
Network Rail does not accept the Claimants Case. We have continued to work with Freightliner before and subsequent to this Dispute being raised. 
4.2 Issues where the Defendant qualifies or refutes the Claimant’s Case
Network Rail does not accept the Claimants Case as:

· D4.3.1 (a) relates to Train Operator Variations and not Network Rail Variations under D3.4.

· D4.3 (c ) does not exist in the code so we are unable to accept this as a valid case. Network Rail has followed D4.6 in making these Decisions which is shown in ‘Table A’ of this paper.

· Under D3.4.11, Network Rail has provided written reasons for its Decisions which can be found in the table provided by Freightliner in their Statement (Table, pages 1-4). 

4.3 Issues not addressed by the Claimant that the Defendant considers should be taken into account as material to the determination
· ‘Table A’ shows the reasons for rejection with regards to the Freightliner services and also the continued work in trying to identify Train Planning Rules compliant paths 
· We have continued to work with Freightliner and have managed to resolve to their satisfaction, most of the rejected trains. On 8th June a further 26 paths (not trains) were offered which if accepted by Freightliner, would satisfy Week 15. These paths are currently being ‘rolled’ into Week 16. 
· Freightliner have since our original offer, supplied us with non-runners (of which we can use the path), terminal times and next workings which have been instrumental in reducing the above and enabling us to focus on Freightliner’s requirements. 
· Network Rail invited Freightliner to spend time within Network Rail’s Capacity Planning department to seek resolution in a collaborative fashion, unfortunately they declined the invite and did not provide an alternative date
4.4 Why the arguments raised in 4.1 to 4.3 taken together favour the position of the Defendant
· Network Rail believes that Freightliner have not referenced the correct parts of the Network Code and has not understood Network Rail’s written reasons for its Decisions made under D3.4.11 and D4.4.1. 
· Freightliner’s dispute against the restriction of use TTP1133 (dated 18/7/17) was not pursued prior to the Network Rail Variations process under D3.4. This Dispute still appears to be outstanding however there didn’t seem to be a Dispute raised for the Confirmed Period Possession Plan for Weeks 14-17. 
· Network Rail was not made aware that a full Timetable Study would be completed before the possession would be agreed, and it was not clear as to who this would be undertaken by.  
· Network Rail has carried out its duties with regards to this possession under the guidance of the Network Code, but Freightliner does not accept that this Restriction of Use will carry any reduction in capacity for their required services. Our Decisions can be found in ‘Table A’. 
· Freightliner have stated in their Sole Reference document that “we are not aware of any party which might be concerned with this matter.” It is not clear to Network Rail how more paths can be found without affecting another party i.e. another Train Operator. As these have not been invited to this hearing, it is not clear how a Panel Decision for Network Rail to modify another party’s train can be made without their involvement and opportunity to outline the consequences of their Decision to the Panel. 
5 decision sought from the PANEL

5.1 Network Rail seeks that the panel supports the Decisions Network Rail has made while applying Network Rail Variations to this Restriction of Use in compliance with The Rules (supported by ‘Table A’ and Page 2 of the ‘Timeline of Events’, appendices.) 
5.2 As above, Freightliner have stated in their Sole Reference document that “we are not aware of any party which might be concerned with this matter.” It is not clear to Network Rail how more paths can be found without affecting another party i.e. another Train Operator. As these have not been invited to this hearing, it is not clear how a Panel Decision for Network Rail to modify another party’s train can be made without their involvement and opportunity to outline the consequences of their Decision to the Panel. 
6 Appendices
The Defendant confirms that it has complied with Access Dispute Resolution Rule H21 which requires that 

Extracts of Access Conditions/ the Network Code are included where the dispute relates to previous (i.e. no longer current) versions of these documents.

All appendices and annexes are bound into the submission and consecutively page numbered.  To assist the Panel, quotations or references that are cited in the formal submission are highlighted (or side-lined) so that the context of the quotation or reference is apparent.
Any information only made available after the main submission has been submitted to the Panel will be consecutively numbered, so as to follow on at the conclusion of the previous submission. 
7 signature
	For and on behalf of

[usually Network Rail Infrastructure Limited]

___________________________________

Signed

Leann Eames
-----------------------------------------------------------
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AMENDED SCHEDULE PLANNING MANAGER, INFORMED TRAVELLER 
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