TTP1248: Claimant GWR Sole Reference 15 02 18.
1 Details of parties

1.1 The names and addresses of the parties to the reference are as follows:-

(a) First Greater Western Limited, a company registered in England under number 05113733 having its registered office at Milford House, 1 Milford Street, Swindon SN1 1HL (“GWR”) ("the Claimant"); and

(b) Network Rail Infrastructure Limited, a company registered in England under number 2904587 having its registered office at 1 Eversholt Street, London, NW1 2DN (“Network Rail”); ("the Defendant").

1.2 It is possible that third parties may be affected by the Panel finding in any of the ways sought in this sole reference. The Hearing Chair (via the Secretary) should be aware already of these parties.
2 The Claimant’s’ right to bring this reference

2.1 This matter is referred to a Timetabling Panel ("the Panel") for determination in accordance with Condition 5.1.1 of Part D of the Network Code, viz:
“5 Appeals
“5.1 Appeal in accordance with the ADRR
“5.1.1 Where an appeal is expressly authorised by this Part D, a Timetable Participant may refer a decision for determination by a Timetabling Panel in accordance with the ADRR.”
The appeal is expressly authorised through Condition D2.2.8 of Part D of the Network Code, viz:

“2.2.8 Subject to Condition D2.2.9 below, any Timetable Participant dissatisfied with any decision of Network Rail in respect of those Rules (including any decision to revise those Rules pursuant to Condition D2.2.7) is entitled to appeal against any part of it. Any such appeal shall be conducted in accordance with Condition D5 and must be made by a Timetable Participant: “(a) in respect of any decision to revise the Rules pursuant to Condition D2.2.7, within five Working Days of receipt of Network Rail’s decision; “(b) otherwise within fifteen Working Days of receipt of Network Rail’s decision.”
(Condition 2.2.9 provides a caveat to 2.2.8 where a Possessions Strategy Notice is relevant, viz:

“2.2.9 No appeal may be brought pursuant to Condition D2.2.8 in respect of any part of the Rules which conforms with any Possessions Strategy Notice which has: (a) not been appealed in the timeframe for appeal set out in Condition D6.4.1; or (b) has been appealed but has been finally determined by a Timetabling Panel or the Office of Rail Regulation.”
There is no Possessions Strategy Notice relevant to this case so Condition 2.2.9 does not influence Condition 2.2.8 in this case.) 

3 Contents of reference
This Sole Reference includes:-

(a) The subject matter of the dispute in Section 4;

(b) A detailed explanation of the issues in dispute in Section 5;

(c) In Section 6, the decisions sought from the Panel in respect of
(i) legal entitlement, and
(ii) remedies;

(d) Appendices and other supporting material.

4 subject matter of dispute

4.1 This is a dispute regarding the capacity and capability of the railway and on its ability to provide the journey opportunities passengers and the country require. It manifests itself in the way infrastructure maintenance, renewals and enhancement is undertaken.
4.2 This dispute arises over the interpretation of:

(i) Condition 4.1 of Part D the Network Code, viz:
“4.1 Decisions concerning the Rules

“4.1.1 In conducting the processes set out in Condition D2.2 by which the Rules are revised on a bi-annual basis (including the amendment process described in Condition D2.2.7), Network Rail shall make all decisions by application of the Decision Criteria in the manner set out in Condition D4.6.”

Condition 2.2 refers amongst other things to the “Revision of ... Engineering Access Statement - D-64 to D-44”.

(ii) Conditions 3.4.3 and 3.4.4 of Part D of the Network Code, viz:

“3.4.3 Network Rail shall include in the Rules a procedure to enable amendment of the Rules, following their finalisation in accordance with Condition D2.2. This amending power is without prejudice to the amending power referred to in Condition D2.2.7, and is to be utilised in order to facilitate changes which Network Rail considers necessary to take Restrictions of Use.”

“3.4.4 The procedure referred to in Condition D3.4.3: (a) must require that no amendment to the Rules may be made unless Network Rail has consulted with all Timetable Participants likely to be affected by the amendment; (b) must require that all decisions of Network Rail be made by application of the Decision Criteria in accordance with Condition D4.6; (c) may authorise changes to the procedure.”

and

(iii) Condition D4.6 of Part D of the Network Code sets out the Decision Criteria, viz:

“4.6 The Decision Criteria 
“4.6.1 Where Network Rail is required to decide any matter in this Part D its objective shall be to share capacity on the Network for the safe carriage of passengers and goods in the most efficient and economical manner in the overall interest of current and prospective users and providers of railway services (“the Objective”). 
“4.6.2 In achieving the Objective, Network Rail shall apply any or all of the considerations in paragraphs (a)-(k) below (“the Considerations”) in accordance with Condition D4.6.3 below: 
“(a) maintaining, developing and improving the capability of the Network; 
“(b) that the spread of services reflects demand; 
“(c) maintaining and improving train service performance; 
“(d) that journey times are as short as reasonably possible; 
“(e) maintaining and improving an integrated system of transport for passengers and goods; 
“(f) the commercial interests of Network Rail (apart from the terms of any maintenance contract entered into or proposed by Network Rail) or any Timetable Participant of which Network Rail is aware; 
“(g) seeking consistency with any relevant Route Utilisation Strategy; 
“(h) that, as far as possible, International Paths included in the New Working Timetable at D-48 are not subsequently changed; 
“(i) mitigating the effect on the environment; 
“(j) enabling operators of trains to utilise their assets efficiently; 
“(k) avoiding changes, as far as possible, to a Strategic Train Slot other than changes which are consistent with the intended purpose of the Strategic Path to which the Strategic Train Slot relates; and 
“(l) no International Freight Train Slot included in section A of an International Freight Capacity Notice shall be changed. 
“4.6.3 When applying the Considerations, Network Rail must consider which of them is or are relevant to the particular circumstances and apply those it has identified as relevant so as to reach a decision which is fair and is not unduly discriminatory as between any individual affected Timetable Participants or as between any individual affected Timetable Participants and Network Rail. Where, in light of the particular circumstances, Network Rail considers that application of two or more of the relevant Considerations will lead to a conflicting result then it must decide which of them is or are the most important in the circumstances and when applying it or them, do so with appropriate weight.

“4.6.4 The Objective and the Considerations together form the Decision Criteria.”
4.3
The railway between London Paddington and Reading is key to GWR’s business. It is four track with main and relief lines enabling (except at times of extreme need) two tracks to remain operational at times of engineering. This enables GWR services to maintain a presence in London during the vast majority of circumstances. London Paddington is by far the main generator of income for GWR hence for the industry through GWR service provision.

In recent years in winter months a two track timetable has applied on Sunday mornings to enable renewals and enhancement works to be undertaken. With electrification and Crossrail works almost complete in the area the opportunity is sought by GWR from January 2019 to reduce the incidence and impact of two track timetable.


At the same time as this reduced infrastructure need manifests itself, the GWR franchise is required to amplify its service (from 2nd January 2019) throughout the week including Sundays to cater for demand, generate growth, and capture for the industry the income required to generate the funds to cover the significant investment that has taken place on the Western and Wales routes in Network capability (including track, electrification, signalling and depots), rolling stock (for both intercity and local services) and other resources (primarily traincrew).


Network Rail’s decisions for the Paddington - Reading area from December 2018 do not enable the amplified service to be published. GWR is disputing these decisions. 


GWR believes that the work remaining for this route can be undertaken with a reduced two track timetable need on Sundays such that the full amplified timetable can be published during the Principal Timetable to establish its credibility and enable access rights (subject to consultation and ORR Approval) to be agreed, as well as during the Subsidiary Timetable. For certain times of the year abnormal engineering possessions would be planned to limit the scope however only one such interface per Sunday would be planned in order to minimise the effect on the passenger and on train service resourcing. 
The impact on the end user is already being felt with service reductions in the current and recent timetables on Sundays until late afternoon. These are all core franchise required trains needed by customers. Network Rail’s decisions for the 2019 Timetable Year will prolong this impact and stop the franchise and crowding relief services being introduced then.
These possessions are as per EAS Versions 1 and 2 (both in Section 4 and Section 7) and were objected to by GWR in light of their effect on the capability and capacity of the railway.
4.1 The Appendix contains details of the possesions and of the GWR (and Network Rail) responses.
5 explanation of each issue in dispute and the Claimant’s Arguments to support its Case

5.1 GWR does not believe that decisions taken by Network Rail regarding infrastructure possessions affecting Paddington - Reading capability and capacity on Sundays have been taken in accordance with the Decision Criteria (including its Objective).

5.2 The Decision Criteria has a number of factors which bear different weightings depending on circumstance but which in all cases must lead to a solution meeting the objective which “shall be to share capacity on the Network for the safe carriage of passengers and goods in the most efficient and economical manner in the overall interest of current and prospective users and providers of railway services (“the Objective”)”. 

5.3 GWR believes that decisons taken in accordance with the Decision Criteria (including its Objective) would have led to:

(a) the essential work being able to be undertaken;
(b) the franchise amplified service to be published; 
(c) the crowding levels being substantially reduced; and
(d) much improved revenue accruing to the industry.
5.4 In order to do this the possessions regime would be amended from Network Rail’s decisions to that shown in the Version 2 GWR response (which is an easement over the Version 1 GWR response), viz in essence:
Periods A, D, E, F and G: as per Network Rail’s decisions re Section 4; Section 7 items (where justified by work requirement only) to permit only one location (i.e. Padd - Slough; Slough itself; or Slough - Reading) per day and to finish by 14.00 Sunday; No Section 7 in the main during the Summer Timetable;
Period B: Two Track Timetable as per Section 4 to be finished by 08.00 Sunday; Section 7 items (where justified by work requirement only) to permit only one location (i.e. Padd - Slough; Slough itself; or Slough - Reading) per day and to finish by 14.00 Sunday; and
Periods C, H and J: Two Track Timetable as per Section 4 to be finished by 12.00 Sunday; Section 7 items (where justified by work requirement only) to permit only one location (i.e. Padd - Slough; Slough itself; or Slough - Reading) per day and to finish by 14.00 Sunday.
5.5 In the current timetable capacity inflicts damage through:

(a) halving the local service to Hayes and Reading;

(b) halving the Paddington - Oxford fast service;

(c) removing Paddington - Bedwyn services between Paddington and Reading; and

(d) removing Paddington - Cheltenham services between Paddington and Swindon.

5.6 The amplified Franchise service required from 2nd January 2019 requires all these services (save the Paddington - Hayes service which migrates to Crossrail in May 18) and adds a requirement for:

(a) two trains per hour between Paddington and Bristol (instead of one tph);

(b) two trains per hour between Paddington and Cardiff (instead of one tph); and

(c) an hourly service between Paddington and Cheltenham (instead of one train every two hours)

5.7 Examples of current overcrowding levels on Sundays are as follows:
08.15 Sun Bristol - Padd: 126%;
08.11 Sun Weston - Padd: 109%;

08.39 Sun Exeter - Padd: 117%;

09.48 Sun Bristol - Padd: 108%;

11.05 Sun Bristol - Padd: 121%;

10.23 Sun Worcester - Padd: 115%;

12.00 Sun Padd - Weston: 109%;

12.42 Sun Padd - Hereford: 115%;

13.00 Sun Padd - Plymouth: 111%; and

13.33 Sun Padd - Plymouth: 136%.

6 decision sought from the PANEL

6.1 The Claimant sets out the outcome it is seeking from the Panel’s determination, differentiating between 

(a) the matters of principle

(b) specific conclusions deriving from those matters of principle.

6.2 Principle
A determination is sought that an infrastructure regime be implemented as soon as practical in the Paddington - Reading environs that permits adequate capacity and capability for GWR’s January 19 Franchise Service Level Requirement for Sundays in order to meet demand, generate growth and repay investment sums.
6.3 Specific Conclusion

A determination is sought for each of the disputed Section 4 items and Section 7 items that they are published and planned in accordance with the GWR pattern outlined in  paragraph 5.4 of this Sole Reference.

It is GWR’s belief that exceptional circymstances apply here. Work levels are completed providing opportunity, crowding needs curtailing, and franchise requirements are beginning.
6.4 No Remedy is sought. 
6.5 No other decision is sought from the Hearing Chair.

7 Appendix
1. an excel sheet showing the Section 4 and Section 7 items in dispute along with Network Rail and GWR comments.
8 signature

	For and on behalf of First Greater Western Limited
___________________________________

Signed

Robert Holder
-----------------------------------------------------------

Print Name

Robert Holder
___________________________________

Position

Network Access Manager
___________________________________
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