TTP1069 GBRf part 1 submission


1 Details of parties

1.1 The names and addresses of the parties to the reference are as follows:-

(a) GB Railfreight Limited (“GBRf”) whose Registered Office is at 55 Old Broad Street, London, EC2M 1RX; and

(b) Network Rail Infrastructure Limited (“NR”) whose Registered Office is at 1 Eversholt Street, London, NW1 2DN.
1.2 Third parties to this dispute may include all other train operators as issues with a national bearing are being discussed here.

2 The Claimant’s’ right to bring this reference

2.1 This matter is referred to a Timetabling Panel ("the Panel") for determination in accordance with Condition D2.2.8 of the Network Code.  GBRf is dissatisfied with the decisions made by NR in respect of the Timetable Planning Rules (“TPRs”) for the 2018 timetable, version 2.0.
3 Contents of reference
This Sole Reference includes:-

(a) The subject matter of the dispute in Section 4;

(b) A detailed explanation of the issues in dispute in Section 5;

(c) In Section 6, the decisions sought from the Panel in respect of
(i) legal entitlement, and
(ii) remedies;

(d) Appendices and other supporting material.

4 subject matter of dispute

4.1 This is a dispute regarding the Network Rail’s decisions in respect of the Timetable Planning Rules (“TPRs”) for the 2018 timetable, version 2.0.  In this instance, the dispute relates specifically to area where GBRf believes that NR has not complied with previous determinations of the Panel.
4.3
Following TTP625/685/733/872 (“the Determination”) on 23 March and 6 April 2016, between Freightliner Ltd and Freightliner Heavy Haul Ltd, there are two specific areas where GBRf believes that NR has not complied with the Determination.  This relates to those in respect of TPRs in the Stratford area and also the National TPRs in respect of Network Services trains.
5 explanation of each issue in dispute and the Claimant’s Arguments to support its Case

5.1 Item 2a of the Determination related to TPRs in the Stratford area, and the outcome was that NR “… shall for the next version of the TPRs consult revised SRTs for the Stratford area using FL’s values as the basis for that consultation.”  There was also an outstanding question regarding junction margins at Stratford, and the Determination stated that NR “… suggested adopting the same procedure as in respect of the SRTs.  FL indicated a willingness to accept a standard 3½ minutes as a compromise position.  I now record this as being my expectation Network Rail when consulting the next version of the TPRs.”
5.2 Network Rail made the proposals as indicated above for Version 1.0 of the 2018 TPRs on 21 October 2016.  They were exactly as Freightliner had proposed except that some of the additional adjustment allowances necessary were omitted (we believe this to be accidental rather than intentional).  Advance consultation took place in the form of circulation of the proposals [Appendix A], and discussion at a TPR forum on 10 October 2016 [the minutes of which form Appendix B] at which DB Cargo, Abellio Greater Anglia and MTR Crossrail supported the proposals.  Further discussion took place between GBRf and Network Rail to ascertain what the complete position should be, and this was agreed on 8 December 2016 [Appendix C].
5.3 NR discussed the Stratford area SRTs at another TPR forum on 6 January 2017 (which GBRf was unable to attend).  The minutes of this meeting [Appendix D] appear to indicate that NR had not fully understood the extent of the proposals and was seeking to reverse the agreement previously reached, the indication being that there was going to be a significant reduction in transit time in all cases.
5.4 In subsequent discussion with NR, GBRf explained that it expected the proposals to be implemented in full, and that the overall effect was not just journey time reduction, but a rebalancing of SRTs and allowances to give the right amount of time for all of the many ways of transiting the section.  In some cases, the journey time would actually be increased.
5.5 NR convened a further meeting to discuss Stratford area SRTs on 24 January 2017.  Other than NR representatives, GBRf was the only attendee.  NR stated at this meeting that it intended not to progress the Stratford area proposals and that the 2018 TPRs Version 2.0 would revert to the position prior to Version 1.0.  NR stated that it believed it had complied with the Determination by proposing the changes, but it was under no obligation to implement them.  It cited that it had had Version 1.0 feedback from other operators (evidence of this was not supplied) that the proposals were not supported and that its ODA methodology had indicated that the current TPRs should be maintained.  No minutes of this meeting were supplied by NR.
5.6 NR confirmed by email on 3 February [Appendix E] that it would not implement the proposal and Version 2.0 of the 2018 TPRs (published on the same day) reflected this.
5.7 It is GBRf’s opinion that by withdrawing the proposal, NR has not complied with the Determination.  Paragraph 6.3.8 of the Determination stated that “…the Panel decided that it was not open to it to order that FL’s counter-proposal should be adopted, but it was clearly not going to support the continuation of Network Rail’s TPRs.”
5.8 GBRf is not sure why the Panel considered it was not within its power to determine what the TPRs should be, but it is clear that an outcome of continuance of the previous TPRs was definitely not one that should be the end result.  It is therefore GBRf’s opinion that NR has acted in bad faith as there is no further counter-proposal from it which could be taken into consideration.  Similarly the agreement concerning the junction margin has been reneged upon.
5.9 Item 1a of the Determination related to train service requirements for Network Services trains, and the outcome was that the dispute parties reached the agreement listed in 5.10 to 5.16 below.
5.10 Firstly that “Network Rail supports the principle that Network Services should appear in the WTT as dated services, matching the dates on which they are actually planned to run within that version of the WTT”;
5.11 Secondly that “Network Rail undertakes to review the list of Network Services currently shown in the National TPRs and will remove from the list those no longer required”;
5.12 Thirdly that “Network Rail will share with Timetable Participants the frequency with which Network Services will run”;
5.13 Fourthly that “Network Rail will also explain to Timetable Participants its reason for including those Network Services which will remain in the National TPRs”;
5.14 Fifthly that “between each version of the National TPRs Network Rail will consult, in a transparent way, the reasons why those Network Services still remaining in the list are required to run, which will enable any Timetable Participant to express concerns and explore Network Rail’s reasons”;
5.15 Sixthly, that “in deciding which Network Services will still be listed in the National TPRs Network Rail will apply the Decision Criteria, which will enable any Timetable Participant to appeal against any Network Rail decision affecting its services”; and

5.16 Finally, “within the next occurring Timetable Development cycle, Network Rail will endeavour to deconflict the commercial aspirations of freight operators where there is recognised to be a clash with the required Network Services path.  Irrespective of what might have applied in the previous WTT and notwithstanding Network Rail’s published decisions regarding the forthcoming versions of the TPRs, a Timetable Participant will be expected to indicate its dated requirements when submitting its Access Proposal prior to D-40.”

5.17 We leave it to the Panel whether the above agreements were a binding part of the Determination and if this is a case of Network Rail failing to implement a previous determination, or whether they had some lesser status.  However little of the above agreement has in fact taken place in the time since the hearing so the issue needs to be reopened.
5.18 In Version 4.0 of the 2017 TPRs, the table for Network Measurement Trains was removed and replaced by an entirely new entry.  The 2017 Version 3.0 entry contained 238 separate paths and the revised entry in Version 4.0 contained 252 separate paths.  Some of these, but by no means all, contained an indication of frequency, e.g. “24-weekly”, at this stage.
5.19 Version 1.0 of the 2018 TPRs was the same as version 4.0 of 2017 save that some missing recording sections and platforms previously omitted were included.  Version 2.0 of 2018 changes were the addition of missing recording sections and platforms for one trains, and the completion of the indication of frequency where not already stated.
5.20 So far, there has been no other progress on any of the parts of the agreement listed above.  While the list of trains has been replaced, there has been no collaborative review of which, if any, are needed, and the list has in fact grown rather than showing fewer requirements as might be expected.  While we have now had an indication of frequency of operation, we do not yet have the specific dates of operation in order than we can bid around those services deemed to be definitely required.
5.21 It remains a concern that Network Measurement Trains take up a level of capacity in the WTT that is disproportionate to their actual running.  Trains that run, for example, 12-weekly run on a maximum of 4 occasions in a year, perhaps twice in each of the Principal and Subsidiary timetables.  As the National TPRs state, in section 1.18(b), that “Access Proposals for services which will be published in WTTs only must match the daysets of each WTT table on which the train will appear, or must run in a standard Train Slot on at least 4 related occasions within the currency of the WTTs except where specific exceptions have been agreed between a Timetable Participant and Network Rail”, it would appear that NR is contradicting its own rule, or at least agreeing with itself that this is acceptable and while effectively acting as a Timetable Participant as well as allocator of Network capacity.

5.22 While we do not regard the above rule as being hard and fast, we think it is prudent to consider what constitutes a reasonable level of operation to justify inclusion in the WTT and what does not.  This does not in any way preclude the operation of any of the services, just the manner in which they are processed to the extent they could be taken through the short-term planning process under Condition D3.

5.23 By way of example, a snapshot of the operation on 21 March 2017 showed 58 planned schedules.  In total, 7 trains ran and the other 51 were cancelled.  Of the 7 that ran, 1 was amended STP and 2 were STP additionals.
6 decision sought from the PANEL

6.1 The Claimant is requesting that the Panel determines:
(a) That NR has failed to implement the previous determination in respect of the Stratford area TPRs and that Freightliner’s counter-proposal be implemented in full in the December 2017 WTT, in the absence of any other proposal;
(b) In respect of the requirements for Network Services trains, that the previous agreement has not been complied with, that the full agreement should be completed in full for publication of version 4.0 of the 2018 TPRs and that it must be enshrined in the National TPRs as a new section; and
(c) What is a reasonable minimum level of operation of Network Measurement trains to justify inclusion in the WTT, and that NR should remove from the December 2017 WTT (and all subsequent WTTs) those Network Measurement trains that do not meet this criterion for the minimum level of operation.
7 Appendices
Appendix A: email containing Anglia TPR papers for consultation
Appendix B: Anglia TPR forum minutes 10 October 2016
Appendix C: email regarding GBRf 2018 TPR version 1.0 response
Appendix D: Anglia TPR forum minutes 6 January 2017
Appendix E: email from NR confirming decision not to proceed with Stratford TPRs

Appendix F: 2017 v3.0 National TPRs (pages 31-35 are relevant)

Appendix G: 2017 v4.0 National TPRs (pages 31-114 are relevant)

Appendix H: 2018 v1.0 National TPRs (pages 32-146 are relevant)

Appendix I: 2018 v1.0 National TPRs (pages 35-153 are relevant)

8 signature

	For and on behalf of GB Railfreight Limited
___________________________________
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_____LTP Timetable Manager __________
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