FGW Response to Further (i.e. Second) Directions in ADP 31.

[image: image1.png]2. The responses to my directions of 21st December were generally full and helpful, and most of the
following points are by way of further clarification. That said it is not clear from either the joint
submission, or the responses to my previous letter, why annexes g) and h) are apparently
required to be read in totality. Moreover, i) is clearly part of a larger document and, it would
appear, depends for its significance very much upon its larger context. Would the parties please
supply the Panel members with a simple statement showing why they have supplied those
particular annexes, which precise elements/references within each document they wish to draw
to the Panel's attention, and what it is asserted that each reference demonstrates.




Annex g

This is for Network Rail to comment on.  FGW notes that para 23.2 requires fitment of lubricators to be considered at all curves with a radius of 1500m or less.

Annex h

This is the Network Rail Business Process Document on the Installation and Management of Rail Mounted Lubricators, which addresses in specific detail the issue of lubricator fitment.  FGW draws attention to:

-
the endorsement and authorisation of the document at a very senior level in Network Rail (see front cover)

-
on page 2, to the statements that the content is unchanged from PWSI006 and that the statement is mandatory and must be complied with by Network Rail and its contractors

-
paragraph 1, Introduction, which explains the wider benefits of lubricators

- 
paragraph 2, Locations requiring lubricators, setting out where lubricators should be fitted and including curves of less than 1500m radius in the priority list

-
paragraph 3, Prioritisation of Installation, which rates curves of less than 1500m radius third most highly in the priority list for fitment.

This document shows a mandatory Network Rail standard, authorised and instructed at the highest level and required to be complied with by Network Rail and its contractors.  It confirms the wider benefits to be derived from lubricators.  It shows the high priority for fitment to curves of less than 1500m radius (as apply in this case).  This strongly evidences that the requirement to fit lubricators applies independently of the re-introduction of Class 142s and that the fitment offers wider benefits.

Annex i

This is an extract from Network Rail's methodology for assessing the level of track access charges to apply under CP4 (from 1 April 2009), which it undertook in fulfilment of its role in the CP4 charges review process.  The penultimate row demonstrates an assumption on fitment of lubricators to curves under 1500m radius which serves to validate the application of the mandatory requirements in the Annex h document.  

It also demonstrates the factors taken into account in establishing variable track charges and reinforces the reliance which train operators can properly place on the variable charge being an amount on which they can rely and use in their planning as the appropriate charge in respect of the operation of different types of rolling stock on parts of the network for which they are cleared.

[image: image2.png]3.1. What in practical terms is meant by the statement that compliance with the Network Rail
specification on lubricators (annexe h)) is mandatory; and




[image: image3.png]3.2. What the implications are of the second paragraph in the Specification under the heading
"Compliance" for areas where no project is in progress?




3.1
FGW considers the statement that compliance is mandatory should be given its natural meaning, ie that it must be complied with.  This interpretation is reinforced by the senior level at which the documents are signed off.


The specification serves to set the standard which may reasonably be expected to be met by Network Rail in its maintenance and operation of the network, which is relevant for Condition 7 of Network Rail's licence and the contracted standard of performance as set out in Clause 4.1 of the track access contract – "..act with due efficiency and economy and in a timely manner with that degree of skill, diligence, prudence and foresight which would be exercised by a skilled and experienced…network operator…" and Clause 6.1(b) – "…..Network Rail shall maintain and operate the Network in accordance with Clause 4.1 with a view to permitting the provision of the Services on the Routes using the Specified Equipment…."


Having established the mandatory standard failure to act in accordance with it is liable not to be in accordance either with the contracted standard or the licence condition obligations.

3.2
The second paragraph is standard wording (it appears in both Annex g and h) which saves projects in the course of the approval process from having to be revised to take account of mandatory requirements introduced after they have reached the quite advanced stage of Grip Stage 4.  The implication is that there are no other exceptions to the requirement for compliance.  The standard paragraph sits less well with this requirement, which establishes requirements for the fitment of lubricators and a prioritisation of approach which applies regardless of whether a project is under way or not.
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It has not so far been made clear why, when FGW only concluded its Track Access Contract in
late 2006, it has found it necessary, or beneficial, to introduce rolling stock that it had not
previously contemplated it would require, and why it specifically elected to introduce Class 142s
to a set of routes from which they had long been absent. Having clarified that issue (that is
directly relevant to the applicability of Part F, Vehicle Change), can FGW confirm

4.1. how long it expects to operate Class 142s on the routes in question, and whether that
period of operation will carry beyond the current CP4 charging regime; and

4.2. that it acknowledges that operating Class 142s on these routes will increase the rate of rail
wear, and that that rate of increase will can be reduced, but not eliminated, by the use of
flange lubricators?




4
Class 142s were contemplated first in August 2007 after the track access contract had been approved and taken effect.  The use was driven by the need to cover the loss of Class 15x units ceasing to be available for lease / hire to FGW and having to be redeployed elsewhere in the country, with there being no further availability of those or similar Class 15x types.   FGW had no choice but to deploy Class 142s as the only available alternative rolling stock in the country to enable the continuation of the services.

4.1
Class 142s are presently anticipated to be in use in the area until May 2010 (or possibly seven months later).

4.2
The question uses comparisons but does not state the base: all rolling stock will cause wear and tear of varying degrees (as acknowledged by the differing levels of variable track access charge) and this may be reduced but cannot be eliminated. The Standard says if lubricators are already fitted changed traction mix may mean adjusting the lubricators.  

[image: image5.png]5.

In view of its answers to my previous letter, does FGW concede that

5.1.

5.2

53.

this change to the Specified Equipment within its Track Access Contract has correctly been
dealt with thus far as a matter of Vehicle Change,

that whilst compliance with the provisions of the Sectional Appendix is an obligation
stemming from any right to track access, it does not have any bearing on whether the
operation of a particular class of vehicle (not previously included as Specified Equipment in
the Track Access Contract), will involve a vehicle change, and therefore does not place
Network Rail under any obligation to grant an access right; and that in consequence -

the matter in dispute can only be addressed as a matter of rights under a contract, fo be
resolved using the provisions of Part F of the Network Code?




5.1
FGW considers that this matter has been correctly dealt with so far as a matter of Vehicle Change.  While FGW considers that the matter could have been dealt with without a Vehicle Change on the basis that the change has no material effect, following through the process enabled this to be confirmed so far as other operators are concerned and provided an avenue for the Network Rail to raise its concerns for consideration.


Following the process demonstrates due process.

5.2
The obligation on Network Rail to grant an access right is primarily established with reference to the Railways Act provisions which provide for Network Rail to be directed to enter into access agreements or amendments to access agreements in certain circumstances (see s17 and s22A of the Railways Act).  In this case Network Rail has in fact agreed to the inclusion of the Class 142s as specified equipment on the relevant routes, subject to the working through of the Part F process.  


The Sectional Appendix does have a significant bearing as to whether, and as to the terms upon which, track access contracts are granted.  It directly relates to the obligations owed by Network Rail under Condition 7 of its network licence which provide very significant background to Network Rail's contractual obligations and what operators may legitimately expect.  

It is very significant for FGW that the Class 142s are shown as route cleared for the routes in question in the sectional appendices.  The importance of the sectional  appendices has been considered by the ORR, for example in the orders it made against Network Rail for contravention of condition 7 of its network licence in March 2006 relating to the failure of the network to be in accordance with the capability published in the sectional appendix (see documents enclosed).  The ORR at paragraph 2 of its notice under section 55 (6) of the Railways Act stated:

"the importance of accurate information on capability is explained … below.  In summary, Network Rail needs to understand the capability of its infrastructure to run its business and to plan the future operation, maintenance, renewal and enhancement of the network and inform decisions on future funding and outputs.  In planning their businesses train operators need to understand whether it is possible to use, or increase use of, a particular part of the network.  The capability of the infrastructure is described in the sectional appendix for a particular part of the network (including such matters as gauge, line speed, and route availability).  The sectional appendices are incorporated in the industry network code and are used in access contracts between Network Rail and freight train operators to describe the network covered by the contract.  It is therefore important that these documents are accurate."

ORR went on at paragraph 5 to state:

"ORR considers that making available accurate information about the capability of the network is an important part of this obligation.  In ORR's view, based on representations received, it is a reasonable requirement of persons providing services relating to railways (especially Network Rail's passenger and freight train operating customers) and funders that Network Rail should maintain and provide to users in a timely way accurate and up to date information on the capability of the network."

FGW is entitled to rely on the statement in the sectional appendix that the routes were cleared for Class 142s and a failure of the network to comply with the statements in the sectional appendix is therefore likely to constitute a breach by Network Rail of its licence obligations under Condition 7 of its network licence.

Furthermore Network Rail is funded to maintain the network in accordance with that state: the terms of access should not therefore require the train operator to provide further funding to put the network into a state in compliance with that already provided for in the sectional appendix. 

5.3
The matters falls to be resolved as a contractual dispute, but the resolution is not limited to purely contractual considerations.  There are relevant regulatory considerations, for example regarding what state an operator is entitled to expect the network to be in and for what Network Rail is funded.  Vehicle Change as part of the contractual matrix is part of the right for train operators to vary the equipment they use to deliver their services as Network Change is part of the right for Network Rail to vary the Network.  This potential is recognised by the course of appeal from Vehicle Change being to the ORR rather than to an arbitrator.  

[image: image6.png]6. Will both parties please confirm that progressing a Vehicle Change under Part F of the Network
Code

6.1. is a mandatory contractual condition where there is to be a change to the Specified
Equipment; but

6.2. only commits the parties to consider whether or not some element of compensation might
be payable, and does not imply that this IS the case, or that compensation should be
payable for any specific cause, or in any particular amount?




6.1
Part F is mandatory only where there is an actual Vehicle Change, fulfilling all the requirements of that definition.  There may be a change to the specified equipment which does not have any relevant material effect, in which case the change will not be a Vehicle Change.  The equivalent is also true of Network Change.

6.2
It is correct that progressing a change under Part F does not constitute an admission that compensation is payable at all or in any particular amount.  It remains for the relevant claimant to establish both that there is a relevant Vehicle Change and that the costs, direct losses and expenses it is claiming are as a consequence of that Vehicle Change. 

[image: image7.png]7. Would Network Rail please advise whether, prior to receiving FGW's notice of Vehicle Change, it
had any plans to install additional flange lubricators on the lines in question? ~What does
Network Rail construe that it was, or in future is, obligated to provide in the way of flange
lubrication equipment on these routes if there were no prospect of their being used by Class
142s?




7
This is for Network Rail to answer.

[image: image8.png]8. In the context of the provisions of the Specification (annexe h));

8.1. Inthe last paragraph on p.5 of the Joint Reference, Network Rail says that Class 142s "can
now only operate on the Specified Routes" if lubricators are installed: what does it mean by
"can"?
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8.3.

84.

8.5.

are lubricators to be installed on curves with a radius of less than 1500 metres whether or
not there is evidence of wear?

is it the case that the excess wear caused by Class 142s arises only where the radius is
less than 900 metres (Appendix B to Annex b)? Is Network Rail requiring FGW to pay for
lubricators on all curves with a radius of less than 1500 metres? If so, how does Network
Rail justify this?

what is the expected useful life of a lubricator?
In relation to Annex i), and the reference to 1500m:; is this part of a practical direction, or is

it a premise in relation to a mathematical exercise aimed at calculating a tariff element
within the VTU charges to apply in CP4?




8
These are for Network Rail to answer.

FGW notes that Class 142s are operating: so "can" is not a statement that operation is impossible.

In relation to Annex i, FGW regards the premise as being an assumption to assist the calculation which is based so far as practicable on the situation which is expected to apply, as otherwise there would be a flaw in the calculations leaving costs uncovered.  It is reasonable for the assumption to be made by Network Rail because of the standards it applies for the fitment of lubricators and, given Condition 7 of the Network Licence a reasonable expectation that there will be compliance with the mandatory requirements as being reflective of the standards which Network Rail should apply in the operation and maintenance of its railway. 

[image: image10.png]9. Before it proposed the installation of flange lubricators on these routes, did Network Rail quantify
the extra cost to it of track maintenance and renewal resulting from FGW operating Ciass 142s?
If so, how was the calculation made and what was the result?




9
This is for Network Rail to answer.

[image: image11.png]10. Is it the case that fitting lubricators will reduce track wear by other vehicles as well as by Class
142s?
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This is for Network Rail to answer.  FGW is adamant that there will be wider benefits and notes that the Network Rail standard at Annex h identifies a range of the wider benefits and in no way indicates these as limited to where Class 142s operate.

[image: image12.png]11. Have flange lubricators actually been installed? if not yet, when will they be installed? What
course of action will Network Rail adopt if it is determined that the TOC is not liable to pay for the
flange lubricators in question?
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This is for Network Rail to answer.

Reference to the following is mentioned herein:

http://www.rail-reg.gov.uk/upload/pdf/57C_010306.pdf

http://www.rail-reg.gov.uk/upload/pdf/55-6-010306.pdf 
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