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1 DETAILS OF PARTIES 

The names and addresses of the parties to the reference are as follows:- 

(a) GRAND CENTRAL RAILWAY COMPANY LIMITED whose Registered Office is at 1 

Admiral Way, Doxford International Business Park, Sunderland SR3 3XP. ("Grand 

Central") ("the Claimant")); and 

(b) NETWORK RAIL INFRASTRUCTURE LIMITED, whose Registered Office is at 1 

Eversholt Street, London, NW1 2DN (“Network Rail”) ("the Defendant")). 

(c) All correspondence relating to this dispute to be sent to: 

 

Grand Central 

Jonathan Cooper at : jonathan.cooper@grandcentralrail.com 

Mark Robinson at : Mark.D.Robinson@grandcentralrail.com 

   

  

mailto:jonathan.cooper@grandcentralrail.com
mailto:Mark.D.Robinson@grandcentralrail.com
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2 INTRODUCTION 

2.1 This submission has been prepared as part of the claim made by Grand Central  in 

relation to ADA31.  Its aim is to clarify Grand Central’s legal arguments in relation to 

the claim following the submission of the exchange of  Response Statements by both 

parties. 

3 BACKGROUND 

3.1 Grand Central is an open access operator providing a limited number of passenger 

services each day between the North East of England and London and between West 

Yorkshire and London.  Grand Central operates around 18 services in total on the East 

Coast Mainline (ECML).   

3.2 The services that Grand Central provide largely connect markets that are poorly served 

by the franchise.  These services have become established and essential parts of the 

local communities over the years. 

3.3 Grand Central is part of the Arriva Group of companies but operates as a stand-alone 

commercial enterprise.  Because Grand Central is a small operator it does not have a 

large organisation structure and relies upon some key operational aspects being 

provided by contractors.  In this dispute it is relevant to note that Grand Central had 

sub contracted its control arrangements to XC Trains Limited. 

3.4 On the. 26th December 2014 overrunning engineering possessions near to Kings 

Cross, at Holloway Road necessitated operators on the route to agree to an 

emergency timetable to be put in place.   

3.5 Conference calls were held at 18:30 and 21:00 with Network Rail and other affected 

operators to discuss the issues, the train plan and ticketing arrangements.  It is relevant 

to note here that the XC Trains control was closed because of the Christmas holiday.  

Grand Central’s management team therefore took part in the detailed arrangements 

leading up to the implementation of the emergency timetable.  It is very rare that Grand 

Central management will be involved in detailed timetable planning and emergency 

timetable development. 
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3.6 At this conference call all operators agreed to amend their services in light of the 

overrunning possession.  No discussion took place at any stage regarding the 

compensation arrangements as this was not the right time nor was it the right place.   

The focus of all concerned was to implement a workable plan at short notice to 

minimise the impact on the passenger. 

3.7 In reality operators had very little option but to agree to the Emergency Timetable given 

the very significant incident that was emerging. 

3.8 Network Rail had no agreement from Grand Central to “P” code these services.  The 

decision to “P” code was taken by Network Rail without discussion. 

3.9 There was no agreement between the parties on compensation following the 

implementation of the Emergency Timetable. 

3.10 While Network Rail are unable to provide information, Grand Central believe the 

emergency timetable was uploaded shortly before 22:27 on the 26th December 2014.  

For this to be classed as a “Restriction of Use” under schedule 4 it would need to have 

been uploaded into the train service database by 22:00 on the 26th December 2014. 

3.11 At the earliest opportunity Grand Central sought compensation and entered into 

discussions with the Network Rail Account Team responsible for Grand Central 

services. This was on the 5th January 2015 (see Annex 1 of Grand Central’s Statement 

of Claim) 

3.12 Grand Central does not dispute appropriateness or requirement for the Emergency 

Timetable or that its implementation was agreed. Grand Central does dispute the 

process and conduct after the agreement of the Emergency Timetable including the 

use of “P” coding and compensation. 

3.13 The financial impact on Grand Central is significant for a small operator.  The claim 

made by Grand Central is to recover its loss of £51K due to the actions of Network 

Rail. 

3.14 The engineering work was solely in the control of Network Rail and the impact on 

Grand Central’s passengers and impact on Grand Central financially was as a direct 

result of Network Rail’s actions. 
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3.15 Grand Central has provided this legal submission in order to clarify and support the 

basis of its claim and also to comply with Direction 3 issued by the Access Disputes 

Committee on the 19th December 2016 

3.16 This submission details Grand Central’s arguments in relation to its compensation 

claim and specifically discusses the following areas: 

(a) Why it is right to compensate Grand Central 

(b) Why the Emergency Timetable is not a Restriction of Use. 

(c) Why agreement to implement the Emergency Timetable was not 

agreement to compensation.  

(d) Compensation provisions under Clause 4.2 (“Good faith”). 

(e) Compensation provisions under Clause 8.2 (“Compensation in relation 

to breach”). 

3.17 In addition Grand Central have also provided a written explanation of its claim details 

as set out in its Statement of Claim.  This has been provided in response to the 

direction issued by the Hearing Chair on the 19th December 2016.  This is provided 

under the heading “Compensation – Grand Central’s basis for claim” – staring at 

paragrapgh 5.50. 
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4 COMPENSATION  - WHY IT IS RIGHT TO COMPENSATE GRAND CENTRAL 

4.1 Grand Central has incurred a loss of £51K as a direct result of the actions of Network 

Rail. 

4.2 There was no agreement between the parties on how compensation would be handled.   

4.3 The claim seeks to place Grand Central in the same position it would have been had 

Network Rail not excluded 6 trains from schedule 8 compensation.   

4.4 Grand Central is not seeking costs or interest despite the fact that it has been 

progressing this matter with Network Rail since January 2015. 

4.5 Grand Central engaged in good faith with Network Rail to help minimise the impact on 

the network of the engineering overruns. 

4.6 Grand Central believes that it has a contractual and equitable remedy. 

4.7 Grand Central believes that Network Rail has contractual obligations to compensate.   

4.8 Grand Central also believes that Network Rail also has a moral obligation to 

compensate. 
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5 COMPENSATION  - WHY THE EMERGENCY TIMETABLE IS NOT A  RESTRICTION OF 

USE 

 

5.1  Following agreement of the Emergency Timetable, Network Rail made the decision to 

“P” code Grand Central’s services without any discussion or agreement from Grand 

Central.  The impact of this has been to remove planned week 40 (Agreed in Sept 

2014) services from any Schedule 8 compensation which would have been due for 

their cancelation and retiming. 

5.2 It is important to note that the impact on Grand Central and its passengers was solely 

as a result of the actions of Network Rail.  Grand Central recognised that this was a 

very difficult situation for Network Rail and has acted in good faith to help introduce an 

Emergency Timetable. 

5.3 Network Rail have argued that the Emergency Timetable as agreed by Grand Central 

is a Restriction of Use and as such is not entitled to Schedule 8 compensation.  Grand 

Central dispute that the Emergency Timetable is a Restriction of Use in this case. 

5.4 Network Rail argues that Grand Central is not entitled to compensation under its 

Schedule 4 of the Track Access Contract.  Grand Central agrees with this but does not 

agree that the Emergency Timetable is a Restriction of Use in this case.   

5.5 Grand Central argues that the Emergency Timetable is not a Restriction of Use 

because Network Rail could not demonstrate it had uploaded the Emergency 

Timetable schedules into the train service database before 22:00 on the 26th December 

2014.  Grand Central’s assessment is that the Emergency Timetables were uploaded 

by Network Rail shortly before 22:27 on the 26th December 2014 as evidence of this we 

refer to Appendix 5 attachment 2 of Network Rail’s Statement of Defence.   At Page 62 

at 22:27 on the 26th December it states “NR have now input amended schedules for 

our services for tomorrow”.   
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5.6 The Track Access Contract in Schedule 41 defines a Restriction of Use as below: 

 

 
5.7 The Applicable Timetable definition from Schedule 4 2 is below: 

 

 

 

5.8 Grand Central argues that although agreement had been reached on the Emergency 

Timetable, this was not the Applicable Timetable as this should have been uploaded by 

22:00. In any event no discussion had taken place relating to “P” coding or 

compensation. 

 

 

 

                                                 
1 A full schedule 4 has been provided by Network Rail in its Statement of Defence at page 210 
2 A full schedule 4 has been provided by Network Rail in its Statement of Defence at page 210 
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5.9 Grand Central cites the following clause from Grand Central’s schedule 4:3 

 

 

 

 

 

Grand Central believes that the “Applicable Timetable” was the timetable agreed by 

Grand Central in Sept 2014 in relation to the week 40 possessions.  On this basis 

Grand Central would be due schedule 8 compensation for the difference between the 

timetable agreed in September 2014 and the timetable which was implemented as the 

Emergency Timetable. 

5.10 Grand Central has also asked Network Rail as to what time the Emergency Timetable 

was uploaded. When asked, Network Rail were unable to evidence that the revised 

timetable was uploaded before 22:00 on 26th December and were therefore unable to 

confirm that the revised timetable should be classed as the Applicable timetable. 

5.11 Grand Central in its Letter before Claim of the 9th May 2016  to Network Rail requested 

the following information: 

 

  

Grand Central has only received the LNE control logs as part of the Network Rail 

Statement of Defence which was issued as part of this dispute on the 9th December 

2016.  Grand Central note that there is no evidence in the Network Rail control logs as 

to when the schedules were uploaded.  Whereas the Grand Central document which 

Network Rail has included as its Appendix 5 attachment 2 at Page 62 of its Statement 

of Defence clearly states at 22:27 hrs that: 

                                                 
3 A full schedule 4 has been provided by Network Rail in its Statement of Defence at page 210 
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 “NR have now input amended schedules for our services tomorrow”.  

 In addition on page 61 at 21:29 hrs it is stated that: 

 "C Page provided a brief to Kings X Station Control and lead individuals from EC and 

GTR at Kings Cross as to the planned alterations to the GC service on 27 December.” 

At 21:30 we note that it states: 

 

“Third internal conference call with S English, D Neil, J Kirby and D Craigie. Trainplan 

confirmed. D Neil agreed to speak to Control at 22:00 and a detailed brief to be given 

by  J  Kirby  shortly afterwards.  Staffing  for  stations  and  on  trains  confirmed  as  

per  the  document circulated” 

 

5.12 Grand Central argue that it is clear from the above  documentation that the Emergency 

Timetable could not have been uploaded by 22:00 into the train service database, nor 

was it finalised by 22:00 hrs.   

5.13 Grand Central argue that the Applicable Timetable under the terms of the Track Access 

Contract Schedule 4 was the timetable agreed in September 2014 by Grand Central.  

In view of this Grand Central has made a claim against Network Rail for the difference 

between the September 2014 Applicable Timetable and the Emergency Timetable. 

5.14 The ADA is asked to consider if the Emergency Timetable was the Applicable 

Timetable.  If it is not then Grand Central should have received Schedule 8 

compensation for the revised Emergency Timetable. 
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COMPENSATION - WHY AGREEMENT TO IMPLEMENT THE EMERGENCY TIMETABLE WAS 

NOT AGREEMENT TO COMPENSATION  

5.15 Grand Central has always maintained to Network Rail that its agreement to implement 

the Emergency Timetable does not automatically mean that compensation has been 

agreed. 

5.16 Grand Central argues that as there was no discussion on compensation or how trains 

would be cancelled in systems and that Network Rail cannot simply impose its will. 

5.17 Grand Central argues that even if the Emergency Timetable had been the Applicable 

Timetable there was no agreement whatsoever on compensation or how trains would 

be cancelled in systems. 

5.18 Grand Central also argues that under Para 5.2.2 of Part H (see Appendix 13 of 

Network Rail’s Statement of Defence at page 176 that Network Rail is under an 

obligation to consider the impact of the Emergency Timetable on Train Operators.  

Para 5.22 states Network Rail must have “regard to the feasibility of implementation 

insofar as it impacts on Affected Train Operators”.  The impact to Grand Central was 

significant in terms of impact on passengers and the financial impact.  Grand Central 

believe that Network Rail has not considered the financial impact that this would have.  

This is borne out by the Network Rail statement in paragraph 1 of page 12 of its 

Statement of Defence that: “The Network Rail Route Control Manager has confirmed 

that compensation arrangements are never discussed as there is no requirement to do 

so”.  It is clear from this statement that neither party has agreed what compensation 

arrangements would be in place. Grand Central agreed to an Emergency Timetable not 

to an agreement to waive its right to compensation. 

5.19 Network Rail has stated in its Statement of Defence “Grand Central in effect agreed to 

Network Rail P-coding services so that the real time industry train running system 

TRUST could be updated to reflect the timetable agreed4.”  The effect of “P” coding 

was to remove these trains from the compensation regime.  For clarity Grand Central 

did not agree to “P” code these services.  It is Network Rail who have made this 

assumption. 

                                                 
4 Para 5.2 Page 11 
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5.20 The industry Delay Attribution Guide5 is an industry guide and not a contractual 

document indeed at page 16 it states the following:  

 

The Delay Attribution Guide is clear  “As this document is a guide and not a contractual 

document…” .   

Grand Central argue that Network Rail do not have a contractual right to automatically 

“P” code and remove trains from the performance regime. 

 

5.21 In addition at page 17 of the Delay Attribution Guide it states: 

 

 

 

 

It is clear from this that “there will always be certain scenarios where default attribution 

is not appropriate”.  Grand Central believes that in this case “P” coding should not have 

been assumed by Network Rail to be the default attribution. 

                                                 
5 Dated 13th October 2014 
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5.22 The Delay Attribution Guide at page 19 also states: 

 

 

The Delay Attribution Guide is clear that the use of certain “P” codes requires 

agreement from the operator and or Account Executive sign off.  Grand Central was 

not consulted and no discussion took place about the use of “P” codes or excluding 

compensation.  

 

5.23 The ADA is asked to consider if by agreeing to the Emergency Timetable that this was 

agreement by Grand Central to agree “P” train delay coding and also agreement to 

waive compensation. 
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COMPENSATION PROVSIONS UNDER CLAUSE 4.2 (“GOOD FAITH”)  

5.24 Grand Central’s Track Access Contract contains the following clauses: 

 

5.25 Network Rail implemented the Emergency Timetable following two teleconferences that 

relied upon the cooperation and good faith of the operators taking part.  These 

discussions around the emergency timetable were to put a workable and robust 

timetable in place.   

5.26 The teleconferences covered such issues as the train plan, ticketing arrangements and 

passenger information.  The teleconferences were not the appropriate time or place to 

discuss compensation.  This was because the focus was about getting a working train 

plan in very short timescales.  It was also not appropriate to refuse to change the train 

plan based upon compensation arrangements. 

5.27 There was no discussion regarding “P” coding services and at no stage was it agreed 

between the parties that compensation would not be paid.   

5.28 Grand Central became aware that it had not received any compensation on the 5th 

January 2015  and this was raised immediately with Network Rail ( see Appendix 1 of 

Grand Central’s Statement of Claim) 

5.29 The Network Rail LNE route was initially supportive of paying compensation and 

sought agreement from its Central Claims Group (CCG).  This was rejected by CCG on 

the basis that: 
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 “any recommendation to make an extra –contractual payment would need to be 

weighed up against the savings that Grand Central has made through not opting into 

the template schedule 4 compensation arrangement (paying an Access Charge 

Supplement ACS)”6. 

5.30 Grand Central disputes this statement as no agreement had been reached between the 

parties to “turn off” the Schedule 8 compensation regime by P coding the trains 

affected by the implementation of the emergency timetable.  Grand Central do not 

agree that this is an “extra-contractual payment” – schedule 8 is the means for 

compensation.  It is Network Rail who decided to “turn off” Schedule 8. 

5.31  In any event we do not agree that because Grand Central does not pay an ACS that it 

is barred from claims for loss due to the imposition of emergency timetables.  The ACS 

is calculated by Network Rail on known planned engineering works and not unplanned 

emergency timetables. 

5.32 Grand Central has asked Network Rail for an ACS quotation on many occasions over 

the past three years and Network Rail has been unable to supply a quotation.  This 

appears to be through a lack of knowledge when individuals have left Network Rail. 

5.33 Grand Central fully cooperated with Network Rail in developing the emergency 

timetable.   Grand Central argues that having agreed to amend its services to assist 

Network Rail and because there was no agreement to not compensate Grand Central, 

that Network Rail’s decision not to compensate was not acting in good faith. 

5.34 Furthermore Grand Central has also sought to resolve the dispute amicably and 

without the need to revert to a formal dispute.  Grand Central issued a Letter Before 

Claim on the 9th May 2016 under the Civil Procedure Rules and also sought 

agreement from Network Rail for mediation (see Appendices 2 and 3 of Grand Centrals 

Statement of Claim).  With regard to the Letter before Claim Network Rail did not 

respond within the CPR timescales and only responded after a formal complaint was 

made. 

5.35 Where Network Rail’s Statement of Defence has indicated that “Network Rail 

suggested an independent mediation and Grand Central did not agree; Grand Central 

                                                 
6 Appendix 5 of Grand Centrals Statement of Claim para 13 
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suggested ADA was the industry way that was quickest and easiest.”  This statement is 

misleading and factually incorrect.  In the letter dated the 12th of September 2016 (see 

Appendix 3 of Grand Central’s Statement of Claim) it was Grand Central who 

suggested the offer of mediation and it was Network Rail that rejected this.  Grand 

Central was very willing to try mediation and it was Network Rail that was unwilling to 

accept independent mediation. In Network Rail’s  letter of 27th October (see Appendix 

5 of Grand Central’s Statement of Claim) there was no mention of mediation despite 

the offer being in the letter from Grand Central dated the 12th September (see 

Appendix 3 of Grand Central’s Statement of Claim)· 

5.36 At the level 1 meeting on 31st October Grand Central raised it again in the context of 

Network Rail’s refusal to respond to the offer in the letter from Grand Central.  It was 

only at this point that Network Rail did then acknowledge this may be a way forward.  

Shortly after this meeting Grand Central in consultation with Network Rail 

representatives, suggested the industry form of mediation using ADRC was an 

appropriate way forward at that stage and this was agreed by Network Rail. Network 

Rail in its statement of Defence has quoted that good faith means "adhere to the spirit 

of the contract, to observe reasonable commercial standards of fair dealing, to be 

faithful to the agreed common purpose, and to act consistently with the justified 

expectations of [the other party]" [CPC Group Ltd v Qatari Diar Real Estate Investment 

Company [2010] EWHC 1535 (Ch)]. Grand Central agrees with the definition of Good 

faith highlighted by Network Rail – it is exactly against these behavioural standards that 

Grand Central believes that Network Rail have fallen short of by its unilateral use, 

without Grand Central’s knowledge, of its own processes to “switch off” the TAC 

mechanisms by which Grand Central would have received compensation for 

implementation of the Emergency Timetable. 

5.37 Grand Central do not believe that Network Rail has acted in good faith particularly in 

relation to observing “reasonable commercial standards of fair dealing”.  We draw your 

attention to the two letters from Grand Central that we argue were ignored until a 

complaint was raised (Grand Central’s Statement of Claim Appendix 2 and 3).   Once 

the formal complaint was made (see Appendix 4 Grand Central’s Statement of Claim) 
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Network Rail responded from in a letter dated the 27th October. (Network Rail 

Statement of Defence Appendix 8). 

 

5.38 Throughout Grand Central’s discussions re this claim there has been very little 

proactive engagement from Network Rail.  Network Rail has suggested that evidence 

of discussion of this dispute at meetings is an indication of acting in good faith. Grand 

Central was the instigator of the meetings and in any event Network Rail had two 

formal letters to answer one within the CPR timescales.  Grand Central was infuriated 

by the fact that Network Rail had not responded.  Grand Central does not accept that 

the meetings were an adequate response to two formal letters. 

5.39 The ADA is asked to consider whether Network Rail’s refusal to pay compensation was 

a breach of Clause 4.2 “Good faith”. 

5.40 The ADA is asked to consider if Network Rail's failure to engage in resolving the 

dispute is a breach of Clause 4.2 “Good faith”. 
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COMPENSATION PROVSIONS UNDER CLAUSE 8.2 (“COMPENSATION IN RELATION TO 

BREACH”) 

 
5.41 Grand Central also relies on the contractual provisions of Clause 8.2 (Appendix 9 

Grand Central’s Statement of Claim). This states: 

“8.2 Compensation in relation to breach 

In relation to any breach of this contract, the party in breach shall indemnify the 

Innocent Party against all Relevant Losses.” 

5.42 The facts of this case are that engineering work, which is solely in the control of 

Network Rail has caused a significant financial loss to Grand Central of £51K. 

5.43 Grand Central argues that the breach of contract was Network Rails inability to provide 

access to the Network.  Under Clause 5 (see below) Network Rail gives permission to 

Grand Central to use its network.  Unfortunately the events associated with the 27th 

December meant that Network Rail was unable to give access to its network and was 

consequently unable to satisfy the firm rights held by Grand Central in schedule 5 of its 

Track Access Contract. 
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Permission to use the network is given subject to the Network Code.  In this case an 

Emergency Timetable was agreed by Grand Central under part H.   

5.44 Grand Central believes that a failure by Network Rail to provide access to the network 

particularly without compensation is a material breach of the contract.  Network Rail 

has a Track Access Contract with Grand Central and it has failed to provide the firm 

rights that support that access.   

5.45 Grand Central in effect had no choice to do anything but agree to the emergency 

timetable given the serious issues facing Network Rail.  This was done in good faith to 

assist Network Rail.   

5.46 Grand Central argues it is able to recover all “Relevant Losses” via clause 8.2.  

Relevant losses are defined in the Track Access Contract as: 
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5.47 Network Rail has argued that there has been no breach of the contract and so it is not 

liable to pay any compensation to Grand Central for the loss incurred as a direct result 

of its actions. 

5.48  Grand Central argues that in the circumstances of the incident, agreement to 

implement the Emergency Timetable does not negate the breach for Network Rail’s 

failure to provide access to its network. 

5.49 The ADA is asked to consider whether a failure to provide the firm contractual rights 

contained in its Schedule 5 of the Track Access Contract of Grand Central is a breach 

of contract and whether Clause 8.2 allows Grand Central to recover compensation for 

the disruption to its services. 
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COMPENSATION – GRAND CENTRAL’S BASIS FOR CLAIM 

 
5.50 Grand Central is claiming £51,122 for the lost Schedule 8 compensation that was not paid due 

to the way in which Network Rail cancelled the services affected by the Emergency Timetable. 

5.51 Specifically this relates to the 6 trains (listed by head code referred to Appendix 10 of Grand 

Central’s Statement of Claim) which were part cancelled in the Emergency Timetable and “P” 

coded in the Network Rail systems excluding the trains from the associated penalty for 

unplanned cancellations attributed to Network Rail. The penalty per Schedule 8 of the TAC is 

for 90 minutes of Deemed Minutes Lateness. 

5.52 The value of each minute of additional lateness is shown and calculated in Appendix 10 (of 

Grand Central’s Statement of Claim ) based on the impact to the overall average lateness 

versus the agreed Performance Point and the applicable Payment Rate for Network Rail at the 

time of the incident in Period 10 in year 2014/15. A different Performance Point and Payment 

Rate applies to the trains cancelled on service code EC01 and EC02 and these have been 

calculated separately. 

5.53 GC would equally accept a determination of the losses by running an adjusted Day 42 

statement including the trains noted in Appendix 10 (of Grand Central’s Statement of Claim) 

and the Deemed Minutes Lateness. 

5.54 GC is claiming the Relevant Losses as being only the foregone Schedule 8 compensation and 

is not claiming for interest, costs or damages. 
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6 DIRECTIONS SOUGHT 

The panel is asked to determine the following: 

6.1 The ADA is asked to consider if the Emergency Timetable was the Applicable 

Timetable.  If it is not then Grand Central should have received Schedule 8 

compensation for the revised Emergency Timetable. 

6.2 The ADA is asked to consider if by agreeing to the Emergency Timetable that this was 

agreement by Grand Central to agree “P” train delay coding and also agreement to 

waive compensation. 

6.3 The ADA is asked to consider whether Network Rail’s refusal to pay compensation was 

a breach of Clause 4.2 “Good faith”. 

6.4 The ADA is asked to consider if Network Rail's failure to engage in resolving the 

dispute is a breach of Clause 4.2 “Good faith”. 

6.5 The ADA is asked to consider whether a failure to provide the firm contractual rights 

contained in its Schedule 5 of the Track Access Contract of Grand Central, is a breach 

of contract and whether Clause 8.2 allows Grand Central to recover compensation for 

the disruption to its services. 

6.6 Grand Central has incurred a loss as a direct result of the actions of Network Rail.  This 

loss is in the region of £51K.  The ADA is asked to award compensation to Grand 

Central as set out in Appendix 1 of Grand Central’s Statement of Claim. This claim will 

be based upon the successful argument of one of the directions sought above.  
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7 SIGNATURE 

For and on behalf of the Grand Central Railway Company Ltd 

 
______________ 
Signed 
Jonathan Cooper 
----------------------------------------------------------- 
Print Name 
 
__Head of Contracts___________________ 
Position 
 
___________________________________ 
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	4.4 Grand Central is not seeking costs or interest despite the fact that it has been progressing this matter with Network Rail since January 2015.
	4.5 Grand Central engaged in good faith with Network Rail to help minimise the impact on the network of the engineering overruns.
	4.6 Grand Central believes that it has a contractual and equitable remedy.
	4.7 Grand Central believes that Network Rail has contractual obligations to compensate.
	4.8 Grand Central also believes that Network Rail also has a moral obligation to compensate.

	5 COMPENSATION  - WHY THE EMERGENCY TIMETABLE IS NOT A  RESTRICTION OF USE
	5.1  Following agreement of the Emergency Timetable, Network Rail made the decision to “P” code Grand Central’s services without any discussion or agreement from Grand Central.  The impact of this has been to remove planned week 40 (Agreed in Sept 201...
	5.2 It is important to note that the impact on Grand Central and its passengers was solely as a result of the actions of Network Rail.  Grand Central recognised that this was a very difficult situation for Network Rail and has acted in good faith to h...
	5.3 Network Rail have argued that the Emergency Timetable as agreed by Grand Central is a Restriction of Use and as such is not entitled to Schedule 8 compensation.  Grand Central dispute that the Emergency Timetable is a Restriction of Use in this case.
	5.4 Network Rail argues that Grand Central is not entitled to compensation under its Schedule 4 of the Track Access Contract.  Grand Central agrees with this but does not agree that the Emergency Timetable is a Restriction of Use in this case.
	5.5 Grand Central argues that the Emergency Timetable is not a Restriction of Use because Network Rail could not demonstrate it had uploaded the Emergency Timetable schedules into the train service database before 22:00 on the 26th December 2014.  Gra...
	5.6 The Track Access Contract in Schedule 4  defines a Restriction of Use as below:
	5.7 The Applicable Timetable definition from Schedule 4   is below:
	5.8 Grand Central argues that although agreement had been reached on the Emergency Timetable, this was not the Applicable Timetable as this should have been uploaded by 22:00. In any event no discussion had taken place relating to “P” coding or compen...
	5.9 Grand Central cites the following clause from Grand Central’s schedule 4:
	Grand Central believes that the “Applicable Timetable” was the timetable agreed by Grand Central in Sept 2014 in relation to the week 40 possessions.  On this basis Grand Central would be due schedule 8 compensation for the difference between the time...
	5.10 Grand Central has also asked Network Rail as to what time the Emergency Timetable was uploaded. When asked, Network Rail were unable to evidence that the revised timetable was uploaded before 22:00 on 26th December and were therefore unable to co...
	5.11 Grand Central in its Letter before Claim of the 9th May 2016  to Network Rail requested the following information:
	Grand Central has only received the LNE control logs as part of the Network Rail Statement of Defence which was issued as part of this dispute on the 9th December 2016.  Grand Central note that there is no evidence in the Network Rail control logs as ...
	“Third internal conference call with S English, D Neil, J Kirby and D Craigie. Trainplan confirmed. D Neil agreed to speak to Control at 22:00 and a detailed brief to be given by  J  Kirby  shortly afterwards.  Staffing  for  stations  and  on  train...
	5.12 Grand Central argue that it is clear from the above  documentation that the Emergency Timetable could not have been uploaded by 22:00 into the train service database, nor was it finalised by 22:00 hrs.
	5.13 Grand Central argue that the Applicable Timetable under the terms of the Track Access Contract Schedule 4 was the timetable agreed in September 2014 by Grand Central.  In view of this Grand Central has made a claim against Network Rail for the di...
	5.14 The ADA is asked to consider if the Emergency Timetable was the Applicable Timetable.  If it is not then Grand Central should have received Schedule 8 compensation for the revised Emergency Timetable.
	COMPENSATION - WHY AGREEMENT TO IMPLEMENT THE EMERGENCY TIMETABLE WAS NOT AGREEMENT TO COMPENSATION
	5.15 Grand Central has always maintained to Network Rail that its agreement to implement the Emergency Timetable does not automatically mean that compensation has been agreed.
	5.16 Grand Central argues that as there was no discussion on compensation or how trains would be cancelled in systems and that Network Rail cannot simply impose its will.
	5.17 Grand Central argues that even if the Emergency Timetable had been the Applicable Timetable there was no agreement whatsoever on compensation or how trains would be cancelled in systems.
	5.18 Grand Central also argues that under Para 5.2.2 of Part H (see Appendix 13 of Network Rail’s Statement of Defence at page 176 that Network Rail is under an obligation to consider the impact of the Emergency Timetable on Train Operators.  Para 5.2...
	5.19 Network Rail has stated in its Statement of Defence “Grand Central in effect agreed to Network Rail P-coding services so that the real time industry train running system TRUST could be updated to reflect the timetable agreed .”  The effect of “P”...
	5.20 The industry Delay Attribution Guide  is an industry guide and not a contractual document indeed at page 16 it states the following:   The Delay Attribution Guide is clear  “As this document is a guide and not a contractual document…” .
	Grand Central argue that Network Rail do not have a contractual right to automatically “P” code and remove trains from the performance regime.
	5.21 In addition at page 17 of the Delay Attribution Guide it states:
	It is clear from this that “there will always be certain scenarios where default attribution is not appropriate”.  Grand Central believes that in this case “P” coding should not have been assumed by Network Rail to be the default attribution.
	5.22 The Delay Attribution Guide at page 19 also states:
	The Delay Attribution Guide is clear that the use of certain “P” codes requires agreement from the operator and or Account Executive sign off.  Grand Central was not consulted and no discussion took place about the use of “P” codes or excluding compen...
	5.23 The ADA is asked to consider if by agreeing to the Emergency Timetable that this was agreement by Grand Central to agree “P” train delay coding and also agreement to waive compensation.
	Compensation provsions under Clause 4.2 (“Good faith”)
	5.24 Grand Central’s Track Access Contract contains the following clauses:
	5.25 Network Rail implemented the Emergency Timetable following two teleconferences that relied upon the cooperation and good faith of the operators taking part.  These discussions around the emergency timetable were to put a workable and robust timet...
	5.26 The teleconferences covered such issues as the train plan, ticketing arrangements and passenger information.  The teleconferences were not the appropriate time or place to discuss compensation.  This was because the focus was about getting a work...
	5.27 There was no discussion regarding “P” coding services and at no stage was it agreed between the parties that compensation would not be paid.
	5.28 Grand Central became aware that it had not received any compensation on the 5th January 2015  and this was raised immediately with Network Rail ( see Appendix 1 of Grand Central’s Statement of Claim)
	5.29 The Network Rail LNE route was initially supportive of paying compensation and sought agreement from its Central Claims Group (CCG).  This was rejected by CCG on the basis that:  “any recommendation to make an extra –contractual payment would nee...
	5.30 Grand Central disputes this statement as no agreement had been reached between the parties to “turn off” the Schedule 8 compensation regime by P coding the trains affected by the implementation of the emergency timetable.  Grand Central do not ag...
	5.31  In any event we do not agree that because Grand Central does not pay an ACS that it is barred from claims for loss due to the imposition of emergency timetables.  The ACS is calculated by Network Rail on known planned engineering works and not u...
	5.32 Grand Central has asked Network Rail for an ACS quotation on many occasions over the past three years and Network Rail has been unable to supply a quotation.  This appears to be through a lack of knowledge when individuals have left Network Rail.
	5.33 Grand Central fully cooperated with Network Rail in developing the emergency timetable.   Grand Central argues that having agreed to amend its services to assist Network Rail and because there was no agreement to not compensate Grand Central, tha...
	5.34 Furthermore Grand Central has also sought to resolve the dispute amicably and without the need to revert to a formal dispute.  Grand Central issued a Letter Before Claim on the 9th May 2016 under the Civil Procedure Rules and also sought agreemen...
	5.35 Where Network Rail’s Statement of Defence has indicated that “Network Rail suggested an independent mediation and Grand Central did not agree; Grand Central suggested ADA was the industry way that was quickest and easiest.”  This statement is mis...
	5.36 At the level 1 meeting on 31st October Grand Central raised it again in the context of Network Rail’s refusal to respond to the offer in the letter from Grand Central.  It was only at this point that Network Rail did then acknowledge this may be ...
	5.37 Grand Central do not believe that Network Rail has acted in good faith particularly in relation to observing “reasonable commercial standards of fair dealing”.  We draw your attention to the two letters from Grand Central that we argue were ignor...
	5.38 Throughout Grand Central’s discussions re this claim there has been very little proactive engagement from Network Rail.  Network Rail has suggested that evidence of discussion of this dispute at meetings is an indication of acting in good faith. ...
	5.39 The ADA is asked to consider whether Network Rail’s refusal to pay compensation was a breach of Clause 4.2 “Good faith”.
	5.40 The ADA is asked to consider if Network Rail's failure to engage in resolving the dispute is a breach of Clause 4.2 “Good faith”.
	COMPENSATION PROVSIONS UNDER CLAUSE 8.2 (“COMPENSATION IN RELATION TO BREACH”)
	5.41 Grand Central also relies on the contractual provisions of Clause 8.2 (Appendix 9 Grand Central’s Statement of Claim). This states:
	“8.2 Compensation in relation to breach
	In relation to any breach of this contract, the party in breach shall indemnify the Innocent Party against all Relevant Losses.”
	5.42 The facts of this case are that engineering work, which is solely in the control of Network Rail has caused a significant financial loss to Grand Central of £51K.
	5.43 Grand Central argues that the breach of contract was Network Rails inability to provide access to the Network.  Under Clause 5 (see below) Network Rail gives permission to Grand Central to use its network.  Unfortunately the events associated wit...
	Permission to use the network is given subject to the Network Code.  In this case an Emergency Timetable was agreed by Grand Central under part H.
	5.44 Grand Central believes that a failure by Network Rail to provide access to the network particularly without compensation is a material breach of the contract.  Network Rail has a Track Access Contract with Grand Central and it has failed to provi...
	5.45 Grand Central in effect had no choice to do anything but agree to the emergency timetable given the serious issues facing Network Rail.  This was done in good faith to assist Network Rail.
	5.46 Grand Central argues it is able to recover all “Relevant Losses” via clause 8.2.  Relevant losses are defined in the Track Access Contract as:
	5.47 Network Rail has argued that there has been no breach of the contract and so it is not liable to pay any compensation to Grand Central for the loss incurred as a direct result of its actions.
	5.48  Grand Central argues that in the circumstances of the incident, agreement to implement the Emergency Timetable does not negate the breach for Network Rail’s failure to provide access to its network.
	5.49 The ADA is asked to consider whether a failure to provide the firm contractual rights contained in its Schedule 5 of the Track Access Contract of Grand Central is a breach of contract and whether Clause 8.2 allows Grand Central to recover compens...
	COMPENSATION – GRAND CENTRAL’S BASIS FOR CLAIM
	5.50 Grand Central is claiming £51,122 for the lost Schedule 8 compensation that was not paid due to the way in which Network Rail cancelled the services affected by the Emergency Timetable.
	5.51 Specifically this relates to the 6 trains (listed by head code referred to Appendix 10 of Grand Central’s Statement of Claim) which were part cancelled in the Emergency Timetable and “P” coded in the Network Rail systems excluding the trains from...
	5.52 The value of each minute of additional lateness is shown and calculated in Appendix 10 (of Grand Central’s Statement of Claim ) based on the impact to the overall average lateness versus the agreed Performance Point and the applicable Payment Rat...
	5.53 GC would equally accept a determination of the losses by running an adjusted Day 42 statement including the trains noted in Appendix 10 (of Grand Central’s Statement of Claim) and the Deemed Minutes Lateness.
	5.54 GC is claiming the Relevant Losses as being only the foregone Schedule 8 compensation and is not claiming for interest, costs or damages.

	6 DIRECTIONS SOUGHT
	The panel is asked to determine the following:
	6.1 The ADA is asked to consider if the Emergency Timetable was the Applicable Timetable.  If it is not then Grand Central should have received Schedule 8 compensation for the revised Emergency Timetable.
	6.2 The ADA is asked to consider if by agreeing to the Emergency Timetable that this was agreement by Grand Central to agree “P” train delay coding and also agreement to waive compensation.
	6.3 The ADA is asked to consider whether Network Rail’s refusal to pay compensation was a breach of Clause 4.2 “Good faith”.
	6.4 The ADA is asked to consider if Network Rail's failure to engage in resolving the dispute is a breach of Clause 4.2 “Good faith”.
	6.5 The ADA is asked to consider whether a failure to provide the firm contractual rights contained in its Schedule 5 of the Track Access Contract of Grand Central, is a breach of contract and whether Clause 8.2 allows Grand Central to recover compens...
	6.6 Grand Central has incurred a loss as a direct result of the actions of Network Rail.  This loss is in the region of £51K.  The ADA is asked to award compensation to Grand Central as set out in Appendix 1 of Grand Central’s Statement of Claim. This...
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