HAL/TTENO4

Directions issusd on 24th December 2021

1.

It is unusual, if not unique in my experience, for Directions to be issued before the first Sole Reference
Document (*SRD™) 1s served in any Dispute. [t appears to me, however, thal a oumber of unusual
procedural aspects arise i this Dispute.  The ovenl] requirement for Disputes to be determined in a
relatively swift procedure which is to resolved as fficiently and effectively as possible (ADRR A30),
and the enjoinder by the ORR in determining the appead in TTP1064 that the procedure should lead o a
“legally robust canclusion without being legalistic’ (parzgraph 593, lead me to issue these Directions in
the hape of redocing the burden on the Parties and giving puidance on some preliminary issoes in
preparing for the hearing.

This arizes because of discussions between the Secretary and the Parties which suppest that the issnes
arising in this Dispute are very similar, i{ not exactly ihe same, as those determined in HAL/TTROG3.
As the Parties know, that Delermmination has been appealed to the ORR,

Fhe ORRs Determination will, of course, he hinding on any subsequent TTP, but cannot be considered
by any TTP siiting before it has been issued. Until then, however, | am required 1o repard the
Betermination of an earlier TTP 85 persuasive, but not hinding.

Mindful of the ORR’s comments in its Determination in the appeal in TTP=807/808 that a Hearing
Chair whe is aware of a live appeal on similar facis shenld advise the ORR of the later Dispute, the
Secretary has already notified the ORR of the hearing date in (his Dizpute and enquired whether the
ORR might expedite the appenl in HAL/TTROO3. If that appeal were 1o be decided before 2 Febmuary
2022 the Parties in this Dispute would no doubt reflect on how it will influence their position.

As usual, | shall decide this TTP by applying the law to the facts before the TTP at the hearing. [ hope
that it is helpful, however, for me to ohserve that as a paint of principie a Hearing Chair determining a
BDispute which is very similar to one already onder appeal would need very strong ransons to decide not
te follow the previous Determination, even thouph that is only persuasive. This is for the practical
reason thal w heve contmedictory decisions by different TTPs on simailar fects, while the first
Dletermination is still under appeal, is likely to cause confusion at the very least,

I think it appropriate to advise the Parties that [ am familiar with ihe issues in this Dispute, as [ acted as
Mentor to the Hearing Chair in HAL/TTPOO3. In this context I must, however, emphasise that this role
was limited 40 advising on procedural issues and had ended before the hearing; [ played no part in the
decision reached by that TTF. Therefore [ regard mysell 25 having no confliel of interest which should
prevent me from accepting ihe appointreent of Hearing Chair in this Dispute.

A Party has an absolute right to plead its case as it wishes, subjeel obviously to the rules in the ADRR
and poidance given by the ORR. But it is against the background explained above that | hope it may
assist the Parties if | suggest that 1o ihe extent thar their SRDs in thiz DHspute might merely echo these
in HAL/TTPOD3, subject 1o revised dates, etc., | will be content for tem 10 use anything in the pravious
SRDs which remains relevant in this Dispute, by annexing or amending documents as appropriale, so
long as the pleaded cases are clest to ihe Manel

One question that the Pane] is highly likely to ask, and which the Parties are therefore invited to address
in their SRIDs, is that as it has proved pessible to implement the decision of HAL/TTPODY and honour

the Parlies’ firm rights with effect fiom next menth, then why the timetsbling armngements to achieve
this should cease to be appropriate and workable from the Subsidiary Change Date in May 2023,

Signed on the ariginal

Clive Fleicher-Wood
Hearing Chair, HALSTTPOM
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RESPQNSE TO THE DIRECTIONS

In response to the Hearing Chair's Directions Note of 24 December 2021 (the “Directions®y, HAL
considers it may be helpfut 1o the Hearing Chair and the ather Parties to address at this eatly stage some
of the points raised in them. References are ta paragrapts in the Directions unless othenwise stated.

SIMILARITY AND DIFFERENCES WITH 1SSUES AND FACTS OF HALSTTPRO3
Suggested and accepted similarities

& number of references are made in the Directions to the principal and factual simiarities with
HAESTTPOO3.

HAE acknawledges the following similarties with the factual drcumstances on which HALETPODT was
decided:

{a) Tetminal 4 will potentially remain closed for a material part of the May 2022 timatable, asit does
inrespect of the December 2027 timetable;

(y the capacity consiraints at London Patdingion will condinue to apply, to the best of HALS
knewledge, for the dueation of the May 2022 timetable, as will be the case, to the best of HAL's
knowledge, for the duration of the Decembier 2021 timetable;

lc} each Timetable Participant has sought to exerdse its firm rights to Terminal 5 during the May
2022 timetable, in all material respects, In the same way as each did i refation 1o the Decamber
2021 imetable, giving rise To the same substantive tirng conflicts at Terminal 5: and

tdd) just a8 was the case with the December 2021 timetable development:

0] the Change Strategy has continded to have a hearing on the timings that the Timetahle
Participanis have warked to and of the offers made by Network Kail an HAL's behalf, as
well a5 on the number of submissions they have made or proposed;

(i) that, in turn, has also rampressed the time availabile ta HAL in order to make its decision
far the May 2022 tinetahle, not just because of the sharter time periad between receipt
of proposals and the decislon date hseff, but also because of the further workload
invislved in receiving mulkiple bids. Incidentally shat time period has also been imparted
by the HAL management fime required 10 consider the HALFTTPOOZ determination,
appeal it and respond te the ORR's directions, and

(i#) the HAL Network Cote vt not formally changed, and so fusther inconsistencies with the
relevant timings anticipated in the HAL Network Code have arisen.

bifferances with HAL/TTPOD3

In aconrdance with Conditions D2 and D4 of the HAL Network Code, HAL is requited to compile eadh
New Waorking Timetable independently from {albeit based on as a starting point) the grevious timetable
and previous decisions regarding that previous (or ideed, any other) timetable — in so dotng, where
approptiate, making decisions by applying the Decision Criterta each time, having regard 10 the prevaiting
circumstances, and conducting iteelf in the manner set oul in thiage Conditions. Therefore, while there
are similarities in the factual decumstances aratnd HAL'S decisions regarding the December 2021 and
ay 2022 timetables, each decision HAL has taken in relation to the resulting News Working Timetable is
a separate decision taken on 18 merits, that should be assessed by Timetable Participants on its merits
and, if called far, appealed and datetmined o its merits.

PAane 1 nf 2
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in addition, there are also a number of key faciual differences with the circumstances on which
HALTTPOO3 was decided which undermine any presumption that the issues are exartly the same. HAL
wishes to draw the Panel's attention to these:

ta) the timing of the multiple proposals made or submitted 1o HAL for May 2022 i different from
the timing of the proposats made or submitted {or December 2021, This gives rise to wheolly
different analysis and the candlusion that the May 2022 propasals have a different status undet
the HAL Metwork Cotle fram the aroposals submitted for December 2021, This, in twre, results
in different duties being placed on HAL under the HAL Metwark Code withs respect to the May
2022 proposals, and diffesent prioritisation tequirements between the May 2022 proposals
themselves;

(b the New Working Timetable has not yet been published by Network Rail for May 2022 - it will be
piblished on 21 January 2022 in keeping with the Change Strategy.  In contrast with the
condusions in the HAUTTPOO03 determination, the publication {or gtherwise) of the New Working
Timetable is not eritical 10 the status of the proposals HAL has receved for May 2022 and so s
treatment of them,

(c} given the further time that has passed since the HAL/TTPOD3 determination was published, in
making its declsion in refathon to May 2022 timetable, HAL has had the oppartunity to undertake
and procure further insight and analysis, and passenger and performance data thanwas available
and time permitted for when it made its decision for the December 2027 timetabile;

(dy white HAL doss consider the HALTTPO03 determination was wrong i a number of material
respects and, as the Directions note, it s the subject of am appeal, HAL made dear in
paragraph 1.4 of its decislan document of 17 December 2021 for the May 2822 timetable that it
has considered the chservations made in that determination and, where appropriate, veferred to
them in carrying eut its process for making its decisian Tor May 2022 and in that document itself;
and

] not just distinct fram the Decembier 2021 timetable fact base, but perhaps uniguely in the cantext
of timetable development, the Timetable Participants received two conflicling offers on 17
Decermber 2022 for the May 2022 timatable, one from HAL directly, and one from Nedwork Rall
purportedly an HAL's behalf, althoughy sent in armor and without HAL's authority. This has resulted
in the issue of two diametrically oppased appeat notices in sespect of HAL's decision for the May
2022 timetable. HAL and Netwark Rail continue to work 1ogether to rectify this ssue, but in the
meantime, there are significant fegal and procedural questions that must be considered as a result
of this which wese not a factor in the context of HALTTPO03.

Latitude to resch a different dedlsion

A TTP's powers are prescribed in Condition D5.3 of the HAL Netwark Code and the Access Dispute
Resotution Rufes (ADRRY), particutarly Chapters A and H. Under these provisions, the TTP is required to
make an independent evaluation of any dispute before it against, and only against, the reguirements of
the Underlying Contract, the HAL Network Code, the relsvant law, and the relevant factual evidence, in
s0 doing, having regard to previous TTR determinations as persuasive aulhority, hut not being bound by
them {Rule A7(a) of the ADRR). HAL believes these impontant reference points serve to ensure that a TIP
does not prejudge its deterrnination, that it is fair (Rufe H14{b) of the ADRR) and is reached on the bass
of the legaf entitlements of the Dispute Parties and upon na cther basis (Rule 5 of the ADRR).

Page3of 3
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4.2

Classificatlon: Confldential

Om this basis, HAL does not agree that, as per paragraph 5, a Hearing Chair 'would nead very stong
reasons fo decide not to foflow the previous Determination', if that determination is * oy persuasive,

HAL has reached the same overall decision for both the December 2027 and May 2022 timetables, and
there are some simifariies with the fact base on which the HAL/TTRI03 determination was reached, but
there are also some important factual differences. And these factual differences should propearly be taken
irto acrount. In addition, while HAL's position is that both dedisions should be upheld as compliant with
the HAL Netwark Code in light af the prevailing circumstances i which they were taken and documented,
HAL accepts the ORR might conclude otherwise, intluding that the December 2021 timetable decision
was the Fight one, but nevertheless, the process or rationale for it was flawed. Either way, berause of the
distinguishing facts in paragraph 2.4 abeve and the other points made in this paragraph 2, it would he
an ncorrect slarting point & assume that the HALTIPO0Z determination has direct application 10, or
necessarily speaks to, HAL's decision for the May 2022 timetable, of that it leaves the Panef iittle fatitude
o reach a different dectslon.

PARAGRAPH 8 QUESTION

Faragraph B trails a question the Panel is bighly likely to ask concerning why the timetable arangements
mandated by the HAL/TTPO03 datermination cease to be appropriate and worksble for the May 2022

tirietable, and inwites the Parties 10 address this in their SRDs. HAL welcomes the opportunity 1o address
this question in its SRD and will duly da so.

IMPACT OF ORR DETERMINATION OF APPEAL OF HAL/TTPODZ DETERMINATION

Paragraph 4 nghtly suggesis that if the ORR deddes the appeal of HALTTPO0Z before the scheduled
hearing date of 2 February 2022, the Parties in this Dispute would wish ta reflect on how it will influence
fhieir positions.

HAL has since discussed with The Secretary the potential impact of the ORR's decision bemg made in the
middle of proceedings for this Dispute, and has seen the email of 7 lanuary 2022 from the ORR 1o the
dispute and inferested parties for HAL/TTPOO3, that it expects (o make its detetmination in a matter of
weeks. HAL is also cognisant of the reguest in MTR's Nagice of Dispute requesting that the Panel expedite
the determination process. Nevertheless, HAL believes it wauld be in the mterests of all pariies to have
an appartunity to receive and reflect on the ORR's decision. HAL therefore invites the Panal to consider
granting, if and when the ORR's decision i made durifig the oouse of these proceedings, a possible

deferral of the hearing and/or extensions of tine for the Parties to submit or update their SRDs to sifow
for this.

Heathrow Alrport Limitad
10 Fanuary 2022



Second Directions letter

FINAL

HAL/TTPO04 and HAL/TEPORS DIRECTIONS DATED HITIEJANUARY 2022

I

There is clealy notbang o prevent a Party frot serving a mesponse 10 Divections which i not dealing with paints
gpecilically addressed 1o that Party; T anticipate that some paints within ITAL'S Response of 10 January 2022
mazy assist MTR in forusing its SRI) on the key poins.

i the hope of avviding any misubdersianding, | think that it will assise iC | deal now with painis addressed o me
and the discharge of my role as Heating Chair.

Edo nodt dissent fom a word of HAL'S parapeapsh X.5; it sets out ot greater fength the same poind as T made in (be
firse seatence of paragranh 5 of the Directions Rewed on 24* Decembor 2021, Thad hoged that those Directions
made b clenr that there will be o questiog of Bus TTP pre-judging anvthiag.

H appeats, however, thal different eonclisions can be deawn [rom dhe same words. As ibe Parties will
understand, a Determination of my eacfier TTP is of persuasive avtherity in a laer TTE, which van abviagsly
difter if it reasons lor doing so. | have oo reluctance to decline 1o foflow an earfier TTP il there is good reason
nolto do s, Bek T remsain of the view tiat i similar issues arise in the Eier TTP, whicl knows that these issues
are currently under appeal, then the later TTP would be well adyised to be eastions about reaching o different
canclusion for the practical reasons explained in the carlier Directions. I appropriate and fostified by the lavw and
{he facts, however, thet of course the Tater TTP sheonld be prepared o differ Trom the decision(s) of die earkier
TR

As a minor example of this, which might assist the Parties in preparing for this TTP, in the last two HAL TTPs
he Hearing Chair exgressed the view that it was open to the Panties to amend Part [3, while finding in each case
as & matter of @et that there bad been no such agreement (TIAL/TTPGOZ2 patagraph 56, HAL/TTPG0I pacagraph
158). Nrespectiulby disagree with both Heaning Chasts, While in a vormad commergial condract negetisied
between businesses there will usually be complete freadom to re-negoliate erms, Part D i not 4 sormal
commercial conteact. It is & wnlibatesal contract whose tonms are appeoved by the ORR. Whethier refiering to
Pari D of the Network Code, or 1117 Part [, H can only be amended with the consent of the ORR, not ai the
frehest of the Parties.

While this does present practieal problems i the curremt cirownstarces, in which the indusuy is following
procedures swhich are nat complytag with the provisions of Past Ir in all cases, mindiul of the duty placed ob &
TTP o reach findings, *. dased o the fegal entitfements af the Disprire Parvies and on oo other basis....o
(ADRR A3) in sy view a TTP remaine bound 1o regard the provigions of Part I¥ as sl applying.

In my wiew G timings s any TTP need ko semain Goxibls, while remalning aware of the pressures of the
timetahling process. As matters unfold and i becomes clearer when (the GRR might determine e appeal [ will
of course consider any application Tier a deleral made Wy either Party {or both Farties) io the light of the
circurnsances applying at the fime,

To avoid any future misunderstanding, il seems t e that parapraph T 4(bd ol HALS response is faiding 10
distinguish between the publication of the New Working Timetable to aperators, in accordance with Pen D, and
its publication in the sense of public timelables being released for the public at Targe. It is sy understanding that
prublication of the New Working Thmetable in dispute in the Fan D sence 100k place on 17 Deceriber 2021 s
release 1o gie public does not [aH within the Part D mechanism and is nol refevant o this Dispate.

Sigriedd ont the ariginal

Clhive Flecher-Wond
Hearing Chir, HAL/TTPOGY and HALTTTPOGS
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12 January 2022
Without Prejudice and Commereially Confidential
FAD:;
Richart Buter, Alleeation C hair; Access Disputes Committee

Clwve Fletcher-Wood, Hearing Chair. HALTTPGH and HALTTPOO0S
Tamzin Cloke, Secretary: Access Disputes Committes

HALTTPIRO0 and HALTTPIODS

We refer to the Directions given in respect of the disputes with the above references on 4

January 2022 and {in respense to 4 letter sent to the Chair by Heathrow Alrport Limited {(HALM
on 10 January 2022} on 11 January 2022

Heathrow Express Operating Company (HEQC) wishes t© make the follmwing points for
conziderdtinn by the Chair.

1. HEOQC has wmflecied on the correspondence and decision by the Chair to hold hearings
HALTTROGDA and HAL/TTPEODS together. On reflection, thiz & a mistake and HEQC

requests that the matiers be heid with separately.  Indeed, o try w0 deal with them



tegather would be essentially impossible, due to the nature of the submissicns being
made by HEOC under HAUTTPRENS, as explained el

HALTTPOER (the dispute raised by MTR) and HAL/TTPOROE (the dispute mised by
HEQC) are not “equal and opposie” disputes. From a legal point of view, they are
fundamentally different — atthough, of course, they relate in the entd to the same
question as towhat should be the content of the May 2022 timetable.

. HALITTPOODS essentially raizes guestions of procedure in respect of three sepamte
pieces of cerespondence sent on 17 December 2021, It must be heard before
HALTTPDDRS, which HEQC expects is ikely to mise guestions of substance which
arise bazed onthe answer (o the procedural guestion raised by HALUTTPIRGS (HEOC
expects that to be the case, although it is of course a dispue raised by MTR).

. If there iz semething approaching an “equal and oppozite® pair of disputes then it s
HALTTIPCRS and HALTTPORG3 (which is cumently subject to appeal), altholgh HAL
has jdentified some aspects of difference inits letter to the Panelof 10 January 2022,

. Withowt prejudice to the content of the actual submissions which HEGC will make
under HAL/TTPED0S, HEOC will in essence ask the Pansl io deterining which pars of
the cormespondence sent on 17 December 2621 are valid and which are not,. This is in
order to detenming which is the valid timetable offer that all paties should be
censidering , and to make a decision n respest of the procedural conduct of Network
Rail in the context of the HAL Metwark Code.

. HEOQC is not asking the Panel 1o consitder in HALT TEOBDS the nature of firm fghts or
the content of the fimetable itseff, nor the way in which the Decision Criteda were
applieg by HAL {Those questions were considered in HALTTPGO03 and will be
recongidered in the pending appeal of that deciston to ORR, and it is likely that they wil
be relevant again under HALTTRPO0D4.)

. For these reasons, the Panel should address the points mised in HALTTPDGOS before
those which HEOC expects will be raised under HALITTPGO0A, Indeed, HALTT P4
[heing MTR’s likely objection to the timetable which Metwark Rail should have issued
on 17 December 2021 but failed to do) becomes a “lwe™ question only followdng the
resolution of HALTTPODDRG [which invites the Panel first torecognise the nature of the
procedural misiake made on 17 Decamber 2021 amd to resole the Srror approgriately).

. Due o the way Inwhich the HAL Netwwork Code is worded, HEOC has of course raised
dispute HALTTPOO0E on the basis that HAL/NR, in determining the New Warking
Timeiable provided in the offer sent on 17 December at 15:54, have not foliowed ihe
Decigion Criteria cutlined in Condition [+4.6 of the HAL Netwink Coede. HAL had it fact
tollowed the Decision Criteria propery; but the way in which the Decision Criteria wemrs
"not folkmvesF is that the offer issued by Newwork Rail 16:54 did not contain the correct
details. Both HAL and Network Rail acknoededge this.

. Therefore, the Panel should resolve HALTTPOGDS sepamtely first, and as =soon as
possible.



10 In respect of HALTTPOM, the ORR has today advized that it will issue a
determination regarding the HEOC appealin respect of HALTTPO003 by 21 January at
they lateat. HEOC reguests that the Pane! should delay the tinding of the submissions for
the appeal hedring in mspect of HALTTPOGE3, or given that the deadline for
submiszions is 13 Januoary, allw for updated submissiens after receipt of the ORR
determtination.

Please send all correzpondence in relation te this matter to me with a copy to Andy

Darbyshire -eemsissinmsiillissessagee [1(m ber redacted].

Yours faithfully

Sophie Chapman

Business tead

Heathrow Express




Third Directions letter (paragraph 12 was later withdrawn as it was overtaken by events)

HAL/TTPDO4 and HAL/TTPOGS

Directions dated 13™ January 2022

[

Thave read the leter from Heathrow Express Operating Company Limited {"HEOC”) dn\lfgquz'm
January 2022 ' ‘ .

As an observation, it is inappropriate for a parly to mark procedural documents in ony Dispute, never
miindd one in which exchanges berween Parties are made available on the ADC website, as “Without
Prejudice and Commercially Confidentinl’. | am therefore ignoring hese markings. HEOC may wish
1o consider whether their incorrect use might prejudice its position in another context, but 1 shoold
emphasize that as I am ignoring thern HEOC has suffered no prejudice m this Dispute.

HEQ(C’s letier appears internally inconsistent, in that in paragraph 6 is zays, inter alia, that, " HEOC is
not asking the Panel 1o consider iy HALTTPOMS ..o the way fa which the Dwcision Criteria
were applied by HAL™, yet in paragraph 8 it says "HEGUC has of cowrse raived dispate HALITTPO0QS on
the basix that HALNR, in determrining the New Horking Timetable provided fn the offer sent on {7
Decenrber ar 13:34, have not followed the Deciston Criteria outlined in Condition D4.6 of the HdAL
Nerwork Code. HAL had in foct followed the Dectsion Criteria properly; it the way in which the
Decivian Criteria were “not folfowed™ is that the offer issued by Netwark Rail I3:54 did not contain the
correct deteils. Both HAL and Neavork Raif acknowledge this.*

» - A 4Ty

Further, the onfy paragraph explaining the Dispute in HEQC s Nolice of Dispute dated 23 Diecember
2021, also incomectly carmying markings claiming to be withont prejudice and coramercially
confidentizl, satz oul the Dispute as follows: “FHEQC brings this dispure on the basis thar HAL/NER, i
determining the New Working Timetable provided in the offer sent on 17 December at 15:54, have not

Jollowed the Decision Criteria outlined in Conditian D4.6 qf ihe HAL Network Code.”

{ am theretore lefi confused a3 towhat HEOC is sctually disputing, as there are olearly contradictions
between its Nolice of Dispule and even within its letter of 12" January 2022, In paragraph &, as
explained above, HEQC says that HAL bad not Pollowed the Decision Criteria, but then goes on to say
that in fact HAL did so properly. For clanfication, the extent to which the Decision Criteria are
identified as relevant, and how they are applied, comes before the mechanics of the offer process.
Subject to any submiszions, it does not seem to me that the offer process can be regarded as “not
JSoflowing' the Decision Criteria; they are two separate steps in the same process. HEOC appears to be
conflating two diffirent issues here.

When appointed to chair HAL/TTPF)S together with HALTTPOO4, my first question —~ to mysetf,
while awaiting HECQC s Sole Reference Docoment (*5RI') - was what right an Access Beneficiany
might have io dispute an offer which honoured its Firm Rights, as | underziznd to be the position for
HEQC at the end of [ 7" December 2021, 1 was awaiting the service of HEOC s SRD before posing any
questions by way of Directions to explore this question.

The smucture of the ADC's process is 1o determine Disputes of substance between industry parties. A
TTP may, and often does, have to consider the validity of the process used by Network Rail, and indeed
by Access Beneficiaries, but it only does zo in order to reach a legally robust but nwot legalistic decision
on questions of substance before it.

[ am not aware of any TTI having been invited to determine the validity of the bid and effer process in
iscalation, especially in circumstances in which, as [ have previously commented, the industry as a whole
i% not complying with the provisions of Part D. While 1 shalf of course listen to any submissions on the



1.

point, my preliminary view is that there would be Jittle point in doing se and it would nol meat the
prinziples and purpose of the Access Dispute Resolution Rales.

The Allacatian Chair has commented as {ollows on HEOC s letter of 12" January 2022, “With ife
cansent of the parties, I 've ordered theat the rwo disputes “shonfd be resolved tgether oun the graunds
tha they concerss the same ar vimilor sebfect maer”, and 1 don 't wideestand BEQU 1o be disputing the
“sarme oF similar subject maiter ' condition. Their point seems o be that it wonld be procedurally
nrdesivable o deal with both matters ot e sane fieaving. Ay order gives for perbaps just confiemsh
the flexibility of the Hearing Cheiv o hold staged heavings ¢ without affecting the powers of the
appointed Hearing Chair to contrel case management and fo determine guestions corceriing staged
hrearing of different aspects of these disputes ") 5o i wifl be for fthe appoinrted Hearing Chair} ta decids
wherher there § substance in the seggesion that SALTTPHNS showld be heard firse. Theres o need to
change the order gf 4 Jonvary.

As any Dispute unfolds it is my nowemal practice to decide, in consultation with the Parties where
appropriate, the order in which issues are to be taken and indeed whether there should be separate
hearings lo determine liability and remedies (which [ am not suggesting here). As the QRR has
committed itself to determining the appeal against HALTTEO03 by 219 January 2022 it sesms likely at
least that the autcome of that sppeal will influence ihe Parties in HALTTROD3, OFf eourse | am unable
ter predict the outcome of the appeal, or how the Parties will react, these are matters which will need to
be kept under neview to determine that Dispute as efficiently and cost-effectively as possifile if it is not
settled.

. The need to finalize the May 2022 Working Timetable will not permit any significam delay in the TTD
process, although [ shall of conrse listen to any applications for the current dates 1o be revised. Tam,
however, puzzled by paragraph 10 of HEOC's leter, asking thar the Panel in this TP should delay the
timings of submissions for the appeal beanng in respect of ITALSTTPO03. That appeal is within the
hands of the ORR, not this TTP.

12. If HEQC is secking to delay its submissions due today, my first commoent is that by vesterday, when

HEQLC wrote s letter, ! would have imagined that its SRD would have been nearly complete. [ think it
appropriate to require HEOC to serve its SR as required, not least to help me 1o understand exactly
what is in dispuie. At the moment that is far from clear.

Stgneed on the ariginal

Clive Fletcher-Woad
Hearing Chair HAL/TTPO04 and HAL/TTRO0OS



Fourth Directions letter

HAL/TTP004 and HAL/TTPO05

Fourth Dircctions dated 13" January 2022

1. Since issuing the first Directions of loday’s date 1 have seen the letier from Heathrow Airport Limited

(*HAL’) sent today.

1 welcomne any settlement belween Parties, especially one which will permit all bids and Firm Rights to
be honoured.

In these circomstances I supgest that a stay should be ordered immediately, as suggested by HAL. This
will teave both Disputes open, just in case the final arrangements snggested by HAL cannot be achieved
for any reason, bul with the expectation that both Disputes can eventually be withdrawn,

Will MTR and HEOC please confirm as soon as possible whether they have any objection to the
proposed stay being ordered.

Signed on the original

Clive Fletcher-Wood
Hearing Chair HAL/TTP004 and HAL/TTPOOS
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Business Lead

Heathrow Express Operating Compeany Limitad
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BY EMAIL

13 January 2027

FALK
Richard Butler, Allncation Chair: Access Disputes Committes

Clive FietcherAWood, Hearing Chair: HALITTPOO4 and HALTTROOS
Tamizin Cloke, Secretary: Access Dispues Commiftae

HALTTRO0S end HALTTRIDOG

We refer to the fourth [irections legter in respect of the dispates with the above references,
received on 13 January 2022

We suppoert fie propass) that a stey should be ordered immediately as suggested by HAE and
agrea that both Disputes should ba left open in case the fingl amangemems suggesosd by HAL
cannot he achigved for any reason.

We therefore confirm that BEOC has no objection to the groposed stay being ordered.
Please send all comespondance in relation to this matkar & re with a copy to Andy Darbyshire,

Yours faikhfothy

SG—

Saphiz Chapman
Buginess Lead

Heathrow Expeass




Fifth Directions letter

HAL/TTP004 and HAL/TTP(305

Fifth Dircctions dated 17" January 2022

1.

In the Tight of Lhe notification from HAL dated 13" January 2022, and having considered the comments
from the Parties, | agree thal a stay in this Dispute would be sensible ol this stage,

I share the hope that a solution will be found which will enable the Firm Righis of HEOC and MTR 10
be honoured, but given the Bimited time available before the May 2022 Working Timefable must be
finalised, and to ensure that progress fo a hearing (if one should eventually be required) is orderly, |
think it prudent 1o re-list the hearing for 16® or 17" February 2022, The Secretary is seeking to
establish which of these daies will be convenient Lo the Parties and will notify the Parties once she has
done sa.

The date by which HAL must {ile and serve ils Delence is therefore now extended to 1600 on 10%
February 2022

4. The Parties have liberty o apply for these Directions to be varied.

Signed on the original,

Clive Fletcher-Wood
Hearing Chair
HAL/TTP004 and HAL/TTPOOS

Sixth Directions letter

HAL/TTPs 004 and 005

Sixth Directions issued on 21" January 2022

1. The Parties will o doubt have seen the ORR's Detenmination of the Appeal by HAL and HEOC against

the Determination of HAL/TTPO3.

2. In hat Determination there is a comment by de ORR (at paragraph 57) that the possible use of an

additional platform at Paddingion by HEOC way allow all Firm Riglus to be accommedated, which of
course we already know from HAL would be a relevant consideration in HAL's consideration of its
ability to accommodate all Firm Rights in the May 2022 Timetable, 1do not know how much progress
1as been made in this respect. e

3. For the moment [ propose to hold to the current date listed for the hearing, 17t Febroary 2022

4. If it is necessavy for a hearing (o be held, then T think il enty fair to permit MTR to amend its SRD to

reflect the ORR’s Determination if it wishes 1o do so. MTR will need time to reflect on whether it
thinks this necessary. I now direct that any amended SRD which MTR wishes to serve should be filed
and served by 1600 hours on Thursday, 3" February.

5. The time by which HAL must serve its Defence remains unchanged from the Fifth Divections.

6. The Parties have liberty to apply for these Directions 1o be varied.

Signed on the original.

Clive Fietcher-Wood
Hearing Chair
HAL/TTPs 004 and 005



MTR response to Sixth Directions

RE: Hearing of HAL/TTPOO4 and HAL/TTPOOS  omer nsssmaL x

< Jonathan o e s i —————

1o me, Soptie, Micheel -

Dear Tarnzin
tn respense to the Sixth direction Issued by the chair, | have attached a revised submission document.
The only amendment imade to the submission Is the addition of (k} Appendix 11.

Wa note the positive discussions that have taken place recenily regarding the May 2022 timetable and platforming arrangements at Paddington,
Thanks vary muticl.

Jonathan lames

Head of Contract Management
MTR Efizabeth Ene

Sl te—— vy,
Tel: +44 (0} 7901 115202

Mob: +44 ST

63 5t Mary Axe, London, EC3A BNH

mtrElizabeth line | €



HAL response to Sixth Directions

Heathrows
fdaking every jourroy better
ol
Hearing Chair Heathrow Amart Limited
The Compass Centra, Nekon Boad,
Hounslow, Middlesex TWE 26N
T: 0844 335 1801
- Hipatthrony.cam

Access Bisputes Committee
Fioor One, Mimet House

5a Praed Street

London

W2 1Nl

By email only

07 February 2022
Dear Hearing Chair,
HAL/TTPOM and HAL/TTPODS — further stay

it
We write to update you on developments since the issue of the sixth Directions on 21* lanuary
2022,

PUPR
in light of the agreement to free up platform avaikzbility #t London Paddingtan, the Dispute
Parties have verbally agreed in principle to enter into a Timetable Variation by Consent for the
May 2072 timetable to accommodate the Timetahle Participants’ Firm Rights to Terminal 5, We
await written confirmation of this.

Ketwork Rail is underteking the timetabling work necessary to reflect this variation to HAL's
original 17 December 2021 decision, and advises that it is hoping to complete this work by
11* February 2022.

After the Dispute Parties have confirmed they are satisfied with the resulting timetable, they
will document the Timetable Variation by Consent and we expect the Dispute Motices will then
tie formally withdrawn. Our current expectation is that we will be able to reach this sutrome in
the wfe 14 February 2022,

Whilst we have continued to prepare our Response and intend to submit this in accordance
with the fifth and sixth Directions on 30 February 2022, to avoid the ADC incurring potentially
unnecessary costs, might we suggest a short further stay of the hearing date?

Yours sincerely

Michnel Bradley

v Bradley

Rail Governance Manager
Heathrow Airport Limited



Seventh Directions letter

HAL/TTP004 and HAL/TTPO0S

Seventh Directions issued on 8" February 2022

[

2

I am gratefl to HAL for its letter of 7" February 2022,

Given the progress obviously being made by HAL and MTR, and to avod distracting management of
either Party from more productive work, 1 agree that it is appropriate 1o vacate the currently listed
hearing date of 17* February 2022

Therefore the requirement for HAL to serve ils Sole Reference Document by 10™ February 2022 no
longer applies.

Rather than set {urther dales now, if no settlement has been reached by 1000 on 15" February 2022
both Parties are lo reporl to the Secretary al thal fime on progress and 1o advise {he Secretary whether
either Party considers that a hearing is still necessary. 1f this should be the case, then it will be
necessary 10 set a date within the week beginning 21 February 2022 and for HAL 1o serve its Sole
Reference Document very shorlly afier L5* February 2022

Will HEOC please confirm thal in the event of a seitlement being reached between HAL and MTR it
will withdraw Dispute HAL/TTP0OOS.

The Parties have liberty Lo apply for these Directions to be varied.

Signed on the original.

Clive Flercher-Woaod
Hearing Chair
HAL/TPO04 and HAL/TTPOOS



HEOC response to Seventh Directions

Clasafioation: Confidential

0%

Heathrow
Express

Sophie Cheapman

Business Lead

Heathroe Express Operatigg Company Limited
The Compass Centre, Nelsen Road

Hounslow, Middlesex

TWE 26W

Access Disputes Committee,
Fioor One,

Mimet House,

5a Praed Strest,

Lendan,

W2 1M

BY EMAIL

10 February 2022
FAD:
Richaat Bitler, Allccatioe Chair: Access Dispites Committes
Clive Fletcher-Wood, Hearing Chair HAUTTPEEM and HAL/TTPODOS

Tamzin Cloke, Secretary: Access Disputes Commitice

HALTTPIO0D4 and HALTTPRO00S

We refer to the Seventh Directions given in espect of the disputes with the above references
on B February 2622

Heathrow Express Operating Company ("HEOC™ notes the vacation of the hearing date of
17" February 2022 and wishes to make the folnwing points for consideration by the Chair,
recegnising the dberty given to the Parties to apply for the Directions to be varied, and
acknowledging the specific question azsked by the Chair.

1. With respect o point 4, and acknowledging the progress made by the Panties in
attempling o resolve the sitsation referred to in point 2, HEOC asks the Chair to amend
this direction such that:

{8) the reference 1o “1008 on 15° Febnary 2027 be changed to “I000 on Tuesday 1%
March 2022 {as this will give HAL and MTR, together with HEQC, a more
achisvable date by which to complete the necessary work, given the need first for



Netwotk Rail's work 1o be issued and then to aliw time for the Parties to finalise the
timetable variatien), and

(b} the sentence commencing, "if this should be the case...™ be amended to read as
Tollows: “If this should be the case, then T wif ke necessary to set lurthser dates for
the seivice of relevant documeniafion and for the hearing, and this will be
consitered based on the report made by the Parties at that tme.” (as it will he
easier to set approprinte dates once the extent of progress made by that time has
berpme clear).

2. In response tx the guestion asked of HEOC inpoint 5, HEDOC notes that the setlaiment
(1.e. the Timetable Mariation by Consent) will need w be acceptable not only to HAL and
MTR, but alse te HEOC iself (not least in respect of the izsues mised under Dispute
HAL{TTPOGOE). Once sich a setlement, satisfactory 16 all three Parties, has been
reached and decumented, HEOC will be in a position to withdraw Dispure
HALITTPO05,

Please send all correspandence in refation to thiz matter 10 me with a copy 1o Andy
Darbyshire, AN REeeeetds I particular, please note that |
am asway from the business untilthe 24 February 2022,

Yours jathfudly

Sophie Chapman

Business t ead

Heathrow Express

MTR response to Seventh Directions
RE: Hearing of HAL/TTP0OO4 and HAL/TTPQOS - Directions letter oier saomaL x

4 Jonathan James <t o

it e, ktchael -

Hi Tamaine

MTREL did net receive the expected timetable offer on il February 2022,

Mike did update us to say that Network Raif was still warking on the revised Paddington platiorm validation exercise,

We have not seceived any further update today, and as | am out of the office this afternoan, it seems unlikely that we will be In a position o respond at 10:00 tomarraw.

we remain iopefud that the timetable dispute will be withdrawn, subject to recelving the necessary timetable affer and assaciatet] reassurance from both HAL and Netwark Radl.
thanks

Janathan James

Head of Contract Management
MTR Elzzbeth line

AN S T—
Tal: +44 {0} 7901 115202

Mob: +44 i,

£3 St Mary Ave, Lendon, EC3A 8HH

mtrElizabeth line | €@



HAL response to Seventh Directions

8

b ) 2

Hearing of HALTTPOO4 and HAL/TTPOOS  ather iwssaL x &

¢4 Michae] Bradley -, i " Tue, 15Fsh, OB:16 ¥ 4

ta e, Jomathan, Andrew, Sophe v a

e

Classification: Intemal

Dear Tamzin,
Further ta the Hearing Chair's Saverith Directions Note and my telecon with your colleague, please find below datails of the latest position in the two disputes. | would be grateful if you would relay this to the Heaning Char.
NR hava worked on the replatforming of Paddington with GWR and | am pleased to be able te report that NR advise that this work has been successfut, although it did overrun the original completion date. From NR's perspectiva, the current status is:

The GWR part of the imetable has been reworked and is complete as sach change needed was coordinated betwaen the respective u_m::_ﬂm teams.

The MTR part of the timetable is complete
The HEDC part of the timetable has been reworked and may need some final review and amandment, but is also essentially completa
Baoth MTR and HEOC will need to review the resulting timetable and confim that they are satisfied it works from their perspective.
A draft Timetable Variation by Consentwill b ciccuiatet today or tomomow ta MTR and HEOC which wil allow for HAL's binding final decision to e revisited in order to formatise this timetable. Subject to MFR's and HEOC's approval and confimmation that they

sre satisfied with the revised timetable, it is antieTpated that this will be m._mnwna this week or early next. The expectation then is that MTR and HEQC will be able to withdraw their respective dispute hotices shortly theraafter,

| hope that tHe above s in onder and as agreed — please give me a call if you have any questions.
Best regards,
Mike

M Bradley
Rail Gavemance Manager

L]






Eight Directions letter

HAL/TTP004 and HAL/TTPGOS

Eighth Directions issued on 23" February 2022

[ understand that an agreement has been reached in principle on a timetable offer which honours the
Firm Righis of both Parties in these Disputes, but that HAL supposes that a formal tripartite agreement
must be reached before the Dispules can be withdrawn.

To the best of my knowledge this has not previously been tested in any dispule, so there is neither a
binding nor any persuasive authority on this point.

As the Hearing Chair appointed 1o determine these Disputes T hope that it might be helpfal for me 1o set
out my preliminary view.

Considerting the evidence pul before TTPs in my expetience, we have almost exclusively relied on
exchanges of emails between Parties. While some of these have been less formal than others, so long as
the meaning ol any email is clear, to my knowledge no TTP has seen any objection to this way of
carrying out construction of the Working Timetable.

The Network Code (in this case HAL's) requires a Train Operator Variation Request 1o be agreed, but
does nod set out any forin in which such agreement should be recorded. 1do not see this as being a
lacuna in the Code. In principle agreement could be expressed orally in a lelephone call, although for
evidential purposes il is obviously preferable Tor there to be a wrilten record.

Requiring excessive formality 1o record an agreement does nof seem o me Lo meel the objective of
dealing with disputes cost-effectively and does create a risk of incurring costs unnecessarily.

As always, Parlies are enlitled 1o reach their own decisions and if peed be this issue could be tested in a
short Directions hearing, bul [ hope that in the light of my comments above this will not prove
necessary.

Furiher, I understand that HEOC has not been able to respond to queries for a week because of
half-term. I draw HEQC’s altention 1o provision D1.1.8 of HAL’s Network Code in relation to this
poinl.

Siguied on the original.

Clive Flelcher-Wood
Fearing Chair
JALTTPOO4 and HAL/TTROOS



Ninth Directions letter

HAL/TFPO04 and HAL/TTPGOS

Ninth Directions, issued on Z4th February 2022

1.

The prineipal purpose of these Directions 1o correct the comment that | ntade in the Bighth Directions,
that oral consent would be sufTicient 10 record assent 1o a proposed Timetable Variation (although I
observed that [or evideniial purposes a wrilten record would be preferable).

Ireler to D3.6.1 in HAL's Network Code, which states that "Notwithstanding anyehing stated in this
Condition D3, where HAL and all affected Timetable Participanis have so consented im writing, @
1imetable Variation may be made without the need for complinnce with such of the requirements of this

Condition D3 gg gre specified in the consent [my undertining). Swch a variation is referred to as a

“Timetuable Variation by Consent’.

Nothing specilies the way in which that written consent is to be recorded. The purpose of words that [
have underlined is not immediately clear o me, but | remain of the opinion that »o more is required
than an e-tmail from each Dispute Party to confinn that the Tiretable Variation has been agreed,
regardless of the requirements set out in Conditton D3. { do not consider that it is epen to any Party 1o
insist on any parliculzr method of recording agreement by ancther Panly.

Signed on the original.

Clive Fleicher-Wood
Hesring Chair
HAL/TTPOO4 and HAL/TTROOS



HAL response to Eighth and Ninth Directions

Heathrow

Paking every journey better

Hearing Chair Heathrow Arport Lirviited
The Compass Centra, Me'son Road,
Hounsiow, Mideiesan TWE 261

T: 0B44 335 1801

W heathnow.oom

Access Disputes Committee
Floor Dng, Mimet House
5a Praed Street

London

W2 1n!

By email only

25 February 2027

Dear Hearing Chair,
HAL/TTFO04 and HALSTTPDOS ~ HAL Response to Eighth Birections

We write in response to the eighth and ninth Directions issued on 23 February 2022 and 24
February 2022 respeciively {the Directions).

We thought it would assist each of the Chair, MTR and HEDL to provide a written explanation.
of why HAL has proposed the approach that it has to put in place a timetable for May 2022 that
reflects the re-platforming work at Paddington, which everyone has indicated they are
comfortable with {the Acceptable Timetable). The Dispute Partiesall agreed to proceed under
Condition 03.6.1 10 put in place a Timetable Variation by Consent to achieve this {the
Variation).

We initially proposed that the parties enter into a Timetabie Variation by Consent in the form
of a shart tripartite written agreement. MTR has & different approach to implementing the
Acceptable Timetahie, but as we explain in this etter, we cannot meet certain of MTR's specific
requests to docoment the conclusion of these disputes in the way they would prefer.

The Directions consider one aspect of the discussions between HAL and MTR — the form of the
Wariation. There are more substantive issues between us that we are concerned with, ard we
address them in this letter as they inform our posttion as to why we consider a more formal
approach is appropriate,

Form of the Variation

Amnong other things, MTR has ohjected to the Variation we have issued because it was in
tripartite form. They have pointed to the fact that the track access agreements are bilateral.
However, the Variation does not seek to thange the terms of either of those agreements. it
seeks to change » single metabling decision that affects each of the Dispute Parties. Itis
therefore entirely appropriate, and in accordance with Condition D1.1.5, to effect the required

change in a way that is most efficient for all of them — a single dotument containing the same
terms that everyone signs.



Heathrowr
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While everyone is ageerd that the focus should be on trying to bring these disputes to an end,
we believe that because the arguments in them have not been fully atred, it means that the
need for the tripartite nature of this settlement is perhaps not clearly understood. We believe
this issue also goes to form.

Aswas apparent from the MTR Sole Reference and the second directions, bath MTR and the
Chakr appear to be of the understanding that the Mew Waerking Temetable was published by
Network Raill under Part D on 17 December 2021. As we explain helow, we do nat agree that
Nedwork Rall published the New Working Timetable on that date as Condition 02.7.1 requires.

If however, the timetable issued by Metwork Rail on that date had been published under
Conditien D2.7.1, such that it is hinding, it would ha HEOL, not MTR, who shouid be most
concerned to achieve a settlement before consenting to withdraw @s dispute. That is because
that timetable did not include its fifth train in circuit {and on the wider network, the re-
platforming work at Paddington), whereas it did contain MTR's Firm Rights to Terminal 5 as it
requested.

it is important far all concerned that the Variation s clear as to what the Acceptable Timetabie
is being varied from, and because of the conflicting disputes, that there is comemon
understanding that everyone is in agreement on the way forward. Mevertheless, in the
interests of trying to end these disputes as guickly as possible far everyone’s sake, we have
amended the Variation so that i is executed separately in bilateral form.

Condition D3.6.1 states that what a Tinetable Variation by Consent evidences is our consent
and the consent of all affected Timetahle Participants to the Timetahle Varation they have
agreed to make. Part of that consent obwiously goes to the formit i given in, and the
Directions nate that nothing & said about that in the HAL Network Code. That means that the
form, just as the content, will be the product of negotiations between the parties, in which one
party might insist on a format agreement to recosd their consent, and another insist an a mere
email ar letter exchange.

The Chair mentions he is unclear as to the wending in Condition B3.6.1 that is underlired in the
ninth Directions. As a Timetable Variation by Consent is either a Train Operator Yariation or a
HAL Variation, both of those are crdinarily subject to specific rules set out in Condition D3 as to
timing and content. We befieve the underlined wording in the ninth directions prescribes that
the parties can avold complying with any or all of those rules, provided they have set out which
ones in the Timetable Variation by Consent. 1n other waords, the Timetable Variation by
Consent is documenting the rights and obligations they are agreeing to waive. This, we believe,
is another reason for taking a more formal appreach than a simple email or letter exchange,
ane we have duly provided fer this in the Variation.

MTR has yet to expiain why our proposed Variatien is inappropriate, but as the HAL Network
Code says nothing about the method of docurmenting a Timetable Variation by Consent, we
befieve it is a matter for the parties alone to agree on that methed.
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Substance of the Variation

Timetabie offers

MTR asked for the Variation to be issued to it in the form of an emailed. offer letier an the
basis, as we understand i, that all the Dispute Parties should be doing is replicating the normal
timetable offer process. The Chair also speaks in the Directions of an agreement being reached
in principle on a revised timetable offer,

We issued a final decision far the May 2022 timetable un 17 December 2021, That final
decizion included HEOC s Firm Rights to Ferminal 5 and its firth train in circuit, but exclsded
MTR's Firm Rights to Terminal 5. Condition D4.7.1 establishes that a decisfon-maker’s final
decision is binding and can only be changed by agreement between HAL and all afferted
Timetable Participants, or by successful appeal.

A timetable offer of the kind sought by MTR: made by us to them and HEOC separately, of the
¥ind wrongly issued by Network Rail on 17 December 2021, unsigned by either of them,

would suggest that we can unilaterally change previous final decisions we have made. This
wonld appear to contradict the dear werding established by Condition D4.7.1. When allied
with Condition £3.6.1, which specifically anticipates consent being recorded in a Timetable
Vartation by Consent, we consider it more appropriate to document the parties’ consent to vary
our final decision in a formal agreement.

The timetable offer (TR is seeking

The more problematic aspect of MTR's request, is the timetable that it has demanded we offer.
It wants us to make the exact same timetable offer that was wrongly issuzd by Netwoerk Rait on
17 December 2021. On & February 2022, MTR wrote to HAL, repeating the same to Nebwork
Rail on the same date, advising:

"Once we have recefved the Timetable Variation by Consent on or oround 11 February
20022, providing the necessary certainty that the timetoble originally offered to MTR on
17 December 2021 will stend, we showld be in o position to withdrow our dispute.’

MTR has maintained this position since. This is unachievable for a number of reasons.

The first, and most obvious of which, is that white that timetable may reflect the services to
Terminal 5 that MTR is seeking, it does not reflect HEQOC s fifth train in circuit {and, on the wider
netwaork, the re-platforming work at Paddington). Making an offer that reflected that timetable
would therefore be a retrograde step and inconsistent with everyone's agreement to put in
place the Acceptable Timetable. Consequently, the Acceptable Timetable must ‘stand” and not

the timetable issued on 17 December 2021, That s why the Acceptable Timetable is referenced
in the Variation.

Secon, as we have explained, because the Mew Working Timetable was not published in the
Patt D sense by Metwork Rail on 17 December 2021, we believe that any Timetable Variation by
Consent must necessarnly vary HAL's decision and not that timetable.
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The ORR has established (in the appeal decizion of TTP® Determinations 1331 and 1378) that for
a Mew Worlking Timetable to be duly published in accordance with Condition B2.7.1, it must be
finat and it must contain the final decision of the decision-maker. See in particular, paragraphs
95 onwards of that decision.

Network Rail is our sub-contractor for timetable production, but we have not sub-contracted
dedision-making responsibility to it, which was confirmed to MTR and HEOC by Network Rail in
1ts second letter on 17 December 2021. The timetzable Network Rail published that day clearly
did not contain our final decision, as Network Rail itself also admitted. Qur final decision was
set out in our Assessment Criteria document issued to MTR and HEOQC separately at B.42pm
that day, which would have led to a different timetahle from the one Network Rail erraneously
issued.

Third, in following its timetable offer process on 17 December 2021, with an "affer response”
period ending on 7 January 2022, Metwork Rail did not issue a final timetable to the Timetable
Participants that day even if it had correctly reflected HAL's finat decision, which it did not. We
understand that MTR responded to Metwark Rall with 2 number of changes ta the timetahle
Network Rail isseed on 17 December 2021, The ORR has estabfished that a timetable offer is
not consistent with a decision-maker making a final decision and that Condtion D2.7.1 does not
envisage the publication of timetable offers.

For all of these reasons, we do not think Network Rail published the New Worlking Timetahle on
17 Decervber 2021 inthe Condifion 02.7.1 sense. It Is not therefore a valid reference point for
the Variation, and because of this, there is neither reason to return to that timetahle, nor
restriction on changing it.

Next steps

We would hope in Bght of our explanation that the suggested directions hearing woetd not be
necessary. We fave written to both MTR and HEDC today with an updated draft Variation,
inviting them both to either confirm their agreement; to i, or to engage with us on finding the
right formulation of wording that everyone is satisfied with.

Yours sincerely
Miehael Bradley
M Bradiey

Rail Governance Manager
Reathrow Airport Limited



Tenth Directions letter

HAL/TTPFI04 and HAL/TTPO0OS

Tenth Directions, issued on 25" February 2022

1.

[ am gratefud to HAL for its letter ol today’s date. I hope that firther commenls from me may assist in
the resolution of these Disputes.

There is no agreement between the Parlies on the status of the documents circulated on 17" December
2021, This TTP has not reached any Determination on this point, because il has not heard any evidence
ot submissions to enable it lo do so. My comment in the Second Directions reflected my understanding
at the time. My cotmment was not any kind of Determination and the understanding ol & Hearing Chair
can (and does) change during (he progress of a Dispute,

Civen the complexities of ihe events on 17" Decernber 2021 it would, in my view, require a full
hearing in order 10 decide which was the effective offer.

In ¢ireumstances in which all Parties have agreed on what defines as an *Acceptable Timetable’, which
honours all Firm Rights, 1 cannot accept that a hearing for the purpose oulined above would *allow
parties to resolve disputes as efficiently and efTectively as possible’ (A_3(D)). At present management
effort is being devoted to a question whose relevance is questionable, as 1 very much doubt if the
circomstances of 17* December 2021 will be permitted to occur again.

The drafiing skills of those involved should surely be able lo find a form of words which agrees 1o the
terms ol the *Acceptable Timetable™, expressing this as varying whichever New Working Timetable was
actually elfective.

The TTP would be assisted by seeing the [atest dralt agreement in question.

Signed on the original.

Clive Fletcher-Wood
Hearing Chair
BALATTPOUM and HALSTTPOOS



HAL response to Tenth Directions

Hearing of HAL/TTPOO4 and HAL/TTPQQOS - Tenth Directions  oher ws/mai x & O

4 Michael Bradley Toe, 1 Mar 10:40 fr 6y H

ta me, Jonsthan, Sophle ~
Clasaification: Interna)

Dear Tamzin,

Further to my elecon message to yaur voice mall systam, | write to acknowdedga receipt of the Chair's Tanth Directions and update the Chair on the discussions betwaen the parties. Since Friday's Diractions, MTR, HEOC and Heathrow have beenin
correspondence ragarding the form and content of the Timetable Variation by Consent (Variation). In the circumstanges, as the parties remnain sngaged ir the drafting of the Variation, we do not think 1t helphid to share a copy of Heathrow's previcus draft form
with tha ADC at this time, however we would hopa to be in a position to update you on our progress Later this weefc.

Best regards,

M Bradley
Rail Governanse Manager






