HAL/TTP0NO4

Directions isseed on 24th December 2021

1.

It is unusnal, if not unique in my experience, for Directions to be issuad before the first Sole Reference
Document (*SRIX') is zerved m any Dispute. [ appears to me, howewer, thal a number of unusual
procedural aspects arise in this Dispute. The oveell requirement for Disputes to be determined in a
relatively swift procedure which is to resolved as efficiently and effectively as possible {ADRR A30),
and the enjoinder by the ORR in determining the appeal in TTP1064 that the procedure should lead o a
‘legally robust conclusion without being legalistic’ (paragraph 59), lead me to issue these Directions in
the hape of reducing the burden on the Parties and giving puidance on some preliminary issues in
preparing for the hearing.

This arizes because of dizcussions between the Secrelsry and the Parties which suppest that the izsnes
arising in this Dispute are very zimilar, il not exactly the same, as those determined in HAL/TTROD3,
As the Parties know, that Delemmination hes been appealed o the ORR.

The ORRs Determination will, of course, he binding on any subsequent TTP, bt cannot be considered
by any TTP sitting before it has been issued. Umtil then, however, | am required 10 repard the
Determination of an earlier TTP as persuasive, but not binding.

Mindful of the ORR’s comments in #s Determination in the appeal in TTPsBOB08 that a Hearing
Chair who is aware of a live appes! on similar facis shoold advise the ORR of the fater Dispute, the
Secretary has already notified the ORR of the hearing date in (his Dizpute and enquired whether the
ORR might expedite the appeal in HAL/TTPOO3. If that appeal were 1o be decided before 2* Fehmuary
2022 the Parties in this Dispute would ne doubt reflect on how it will influence their position.

As usual, | shall decide this TTP by applying the law to the facts before the TTP at the hearing. I hope
that it is helpful, however, for me to ohserve that as a point of principie a Hearing Chair determining a
Dispute which iz very similar to one already onder appeal would need very strong ressons to decide not
¢ follow the previous Determination, even though that is only persuasive. This is for the practical
reason that 1o have contredictory decisions by different TTPs on similar facts, while the first
Determination is still under appeal, is likely to cause confusion at the very least.

I think it appropriate to advise the Parties that [ am familiar with the Issues in this Dispute, as [ acted as
Mentor to the Hearing Chair in HAL/TTP0O03. In this context I must, however, emphasise that this role
was limited to advising on procedural issues and had ended befora the hearing; [ played no part in the
decision reached by that TTP. Therefore [ regard myself 2s having no conflicl of interest which should
prevent me from accepting the appointivent of Hearing Chair in this Dispute.

A Party has an absolute right to plead its case as it wishes, subjeet obviously Io the rules in the ADRR
and puidance given by the ORR. Bt it is against (he background explained above that | hope it may
assist the Parties if | suggest that fo ihe extent that their SRDx in this Dispute might merely echo those
in HAL/TTPOO3, subject 1o revised dates, etc., | will be content for them 1o use anything in the pravious
SRDs which remains relevant in this Dispute, by amexing or amending documents as appropriate, so
long as the pleaded cases are clear to the Manel.

One question that the Panel is highly Likely 1o ask, and which the Parties are therefore invited to address
in their SRDs, iz that as it has proved possible to implement the degision of HAL/TTPOD3 and honour

the Parlies’ firm rights with effect from next month, then why the timetabling armngements to achieve
this should eease to be appropriate and workable friom the Subsidiary Change Date in May 2023,

Signed on the oviginal

{live Flekcher-Wood
Hearing Chair, HALSTTPO0AL
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RESPQNSE TO THE DIRECTIONS

In response to the Hearing Chair's Directions Note of 24 December 2021 (the “Directions"y, HAL
considers it may be helpfut to the Hearing Chair and the ather Parties to address at this early stage some
of the points ralsed in thetn. References are 10 paragraphs in the Directians unless othenwise stated.

SIMILARITY AND DIFFERENCES WITH ISSUES AND FACTS OF HAL/TTPDO3
Suggested and accepted similarities

& number of references are made i the Directions to the princpal and factual simiarities with
HAE/TTPOO3.

HAL acknowledges the following similarities with the factual circumstances ofy which HALTTPOOI was
decided:

fa) Tetminal 4 will potentially retnain closed for a material part of the May 2022 timatable, as it does
i respect of the Decernber 2021 timatable;

(b} the capacity constraints at London Paddington will continue to apply, to the best of HALS
knowledge, for the duration of the May 2022 timetable, as will be the case, to the best of HAL's
krnowledge, for the duration of the Decembyer 2021 timetabla;

{a] each Timetable Participant has sought to exerdse its firm sights ta Terminal 5 during the May
2022 timetable, in all material respects, in the sarme way as each did i relation to the Dacember
2021 umetable, giving rise 1o the same substantive timng conflicts at Terminal 5: and

td) just as was the case with the December 2021 timetable development:

0] the Change Strategy has continued to have & hearing on the timings that the Timetahie
Participants have warked to and of the offers rmade by Network Rail on HAL's behalf, as
well as on the number of submissions they have made or proposed;

(i) that, in turn, has also rompressed the time available to HAL in order ta make its decision
far the May 2022 timetahile, not just because of the sharter time periad between receipt
of proposals and the decsion date lself, but also because of the further workload
involved in receiving multiple bids. Incidentally that time period has also been impacted
by the HAL management time required to consider the HALTIPOO3 determination,
appeal it and respond to the ORR'S directions; and

(i) the HAL Nebaork Code was not formally changed, and so further inconsistencies with the
relevant timings anticipated in the HAL Network Code have arisen.

Differences with HAL/TTPOD3

In accardance with Conditions D2 and D4 of the HAL Network Code, HAL is required to compile each
Neww Warking Timetable independently from {albeit based on as a starting point) the gireviaus timetable
and previous decisions regarding that previous (or iideed, any other) timetable — in so daing, where
appropiate, making decisions by applying the Decision Criteria each time, having regard 1o the prevaiting
circimstances, and conducting itself in the manner set out in thase Conditions. Therefore, while thera
are similarities In the factuat dtcumnstances around HAL'S decisions regarding the December 2021 and
ay 2022 timetables, each decision HAL has taken in relation to the resulting New Working Timetable s
a separate decision taken on s merits, that should be assessed by Timetable Participants on its merits
and, if called far, appealed and detetmined ok its merits.

Pane 1 of 2
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in addition, there are also a number of key facwal differences with the circumstances on which
HALTTPOO3 was decided which undermine any presumption that the issues are exactly the same. HAL
wishes 1o deaw the Panel's attention to these:

fa) the timing of the multiple proposals made or submitted 10 HAL for May 2022 & different from
the timing of the proposals made or submitted {or December 2021. This gives rise to whelly
different analysis and the candusion that the May 2022 propasals have a different status under
the HAL Network Code fram the proposals submitted for December 2021, This, in ture, results
in different duties being placed on HAL under the HAL Metwark Code withs respect to the May
2022 proposals, and different prioritisation requirements between the May 2022 proposals
themselves;

(b} the New Working Timetable has not yet been published by Network Rail for May 2022 - it will be
published on 21 January 2022 in keeping with the Change Strategy. In contrast with the
condusions in the HAUTTPO03 determination, the publication {or atherwise} of the New Working
Timetable is not eritical to the status of the proposals HAL has received for May 2022 and so s
treatment of them;

(9] given the further time that has passed since the HAL/TTPOO3 determination was published, in
making its decision in retation to May 2022 timetable, HAL has had the opportunity to undertake
and procure further insight and analysis, and passenger and performance data thanwas available
and time permitted for when it made its decision for the December 2027 timetabite;

{d)  while HAL does consider the HALTTPOO3 determination was wrong in a8 number of material
respects and, as the Ditections rote, it is the subject of an appeal, HAL made dear in
paragraph 1.4 of its decisian document of 17 December 2021 for the May 2022 timetable that it
has considered the observations marde in that determination and, where appropriate, referred to
them in earrying cut its process for making its decisian Tor May 2022 and in that document itself;
and

(] not just distinct fram the December 2021 timetable fact base, but perhaps uniguely 10 the cantext
of timetable development, the Timetable Participants received two conflicling offers on 17
December 2022 for the May 2022 timetable, one from HAL directly, and one fram Nebwork Rail
purportedly on HAL s behalf, although sent in error and without HAL's authority. This has resufted
in the issue of two diametrically oppased appeat notices in respect of HAL's decision for the May
2022 timetable. HAL and Network Rail continue 1o work together to rectify this issue, but in the
meantime, there are significant fegal and procedurat questions that must be considered as a result
of this which wese not a factor in the context of HAL/TTPO03.

Latitude to resch a different decision

A TTP's powers are prescribed in Condition D5.3 of the HAL Netwaork Code and ihe Access Dispute
Resohstion Rules (ADRRY), particularly Chapters A and H. Under these provisions, the TTP is required to
make an independent evaluation of any dispute before it against, and only against, the requirements of
the Underlying Contract, the HAL Network Code, the relevant law, and the relevant factual evidence, in
so doing, having regard to previous TTR determinations as persuasive authority, but not being bound by
them {Rule A7(a) of the ADRR). HAL believes these important reference points serve to ensure that a TTP
does not prejudge its deterrnination, that it is fair (Rufe H14{b) of the ADRR}) and is reached en the basis
of the legal entitlements of the Dispute Parties and upon na cther basis (Rule 5 of the ADRR).

Page20f3

COMNFIRFENTEAS
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2.7

4.2

Classificatlon: Confidential

On this basis, HAL does not agree that, as per paragraph 5, a Hearing Chair "would need very stong
FB4S0Ns 1o dacide not to folfow the praviows Detenrination', i that determination is oy persuasive,

HAL has reached the same overall decision for both the December 2021 and May 2022 timatables, and
there are some simifarities with the fact base on which the HAL/TTPOO3 determination was reached, bt
There are also some important factual differences. And these factual differences should properly be taken
irgo accoud. In addition, while HAL's position is that both decisions should be upheld as compliant with
the HAL Netwark Code in light of the prevailing circumistances i which they were taken and documented,
HAL accepts the ORR might conclude otherwise, indading that the December 2021 timetable decision
was the right one, but nevertheless, the process ar rationale for it was flawed. Either way, because of the
distinguishing facts in paragraph 2.4 above and the other points ratle in this paragraph 2, it weld he
an meorrect starting point to assume that the HALTIPOO3 determination has direct application to, or
necessarily speaks to, HAL's decision for the May 2022 timetable, of that it leaves the Panef little fatitude
1o reach a different decision.

PARAGRAPH 8 QUESTION

Faragraph B trails a question the Panel is highly likely to ask concerning why the timetable arrangements
mandated by the HAL/TTROO3 datermination cease to be appropriate and workable for the May 2022

tirietable, and invites the Parties 1o address this in their SRDs. HAL welcomes the opportunity 1o address
this question in its SRD and will duly da so.

IMPACT OF ORR DETERMINATION OF APPEAL OF HAL/TTPOO3 DETERMINATION

Paragraph 4 rghtly suggests that i the ORR decides the appeal of HALZTTROO3 before the scheduled

hearing date of 2 February 2022, the Parties in this Dispute would wish ta reflect on how it will influence
heir positions.

HAL has since discussed with The Secretary the patential impact of the ORR's dedision beng made in the
emiddle of proceedings for this Dispute, and has seen the email of 7 January 2022 from the ORR to the
dispute and interested parties for HAL/TTPOO3, that it expects 10 make its detetminatian in a matter of
weeks. HAL is also cognisant af the request in MTR's Notice of Dispute requesting that the Panel expedite
the determination process. Nevertheless, HAL believes it would be in the mterests of all parties to have
an appartunity 1o receive and reflect on the ORR's decision. HAL therefore invites the Panel to consider
granting, if and when the ORR's decision & made during the couse of these proceedings, a possible
deferral of the hearing and/or extensions of time for the Parties to submit or update their SRDs to Alfow
for this.

Heathrow Airport Limited
10 January 2022



Second Directions letter

FINAL

HAL/TTR4 and HAL/TTPOGS DIRECTIDNS DATED HITIE JANUARY 2022

b

There is clemly nothang o prevent a Paety from serving a response 10 Divections which 8 not dealing with paints
specifically addressed to that Party; T asticipate that some paints within ITAL™S Response of 10 Fanaary 2022
may assigt MTR in fovusing its SRID on the key poduis.

In the hope of avoiding oy misupderstonding, | think that it will assist iF I deal naw with paints addressed to me
and the discharge of my role as Hearing Chair.

E do not dissent from a word of HAL's paragtaph 2.5; it sets out at greater lengih the same point as I made i the
firse sentence of paragraph 5 of the Difections Rsued on 24* Decembrar 2021, 1 had hoped that those Directions
made it clear that there will be ro questinn of this TTP pro-judging anything.

U appeats, however, that different conclusions can be draven [rom the sanse words. As the Parties will
undersiand, a Determination of an eavlier TTP is of persuasive awtharity ina later TTP, which can abvioushy
ditter if it ressons for doing so. 1 have no reluctance to decline to foHlow an eartier TTP il thete is good reason
nat e do so. Buk [ remain of the view tiat il similar issues arise in the fater TTP, which kaows that these issues
are currently under appeal, then the later TTP would be well advised 1o be cantions about reaching 2 different
conclusion for the practieal reasons explained ia the earlies Directions. I appropriate and justified by the law and

{he facts, however, then of course the later TTP shonld be prepared to diffee from the decision() of die eacier
TIR

As a minor examiple of this, which wight assist the Parties in prepuring for this TTP, in the last two HAL TTPs
he Hearing Chair expressed the view that it was open o the Parties o amend Part [, while finding in each case
as & matter of tnes that theve had boen ao such agreement (HIALTTPOO2 patapraph 56, HAL/TTPOO3 pasagraph
158). Irespectiully disagree with hoth Hearing Chadrs. While in a normal commercial condract negotisted
between businasses there will nsually be camplete freadom ro ve-nepotiate ternis, Part D is not 2 sormsal
commercial sentract It is a muliateral coneract whose 1ermes are approved by the ORR. Whether referring to
Part I of the Network Code, or IEAL'S Part D, # can only be amendei with the consent of éie ORR, not at the
behest of e Parties.

While this does present peactical prablems in the current cireurnstances, in which the indusery is following
procedures which are not complytag with the provisiens of Part I} in all cases, mindiul of the duty placed on s

(ADRR AS) In my view a TTP remains bound to regard the provisions of Pant D as still applying.

In iy view the timings in any TTP need to semain fexible, while remaining aware of e pressuces of the
timetabliag process. As matters ufold and it beoomes clearer whet the GRR might determine the appeal [ will
ol 'course consider any apjlication Tor a delteral made by either Party {or both Farties) ta the lipght of e
circumnsiances applying at the lime.

To avoid any future misunderstanding, it seems to me that parapraph 2 4{bd of AL response is failing 10
distinguish between the publication of the New Working Timetable to aperators, in sceordance with Pan 1, and
its publication in Hie sense of public timelables being released for the public at Targe. It is iy understandisg that
publication of the New Working Timetable in dispute in the Fart D sense 1ok place an 17" Decewber 2021 its
release Lo the public does not fall within the Part D mechanism and is nol relevant 1o this Dispate.

Sigred on the ariginal

Chive Flemsher-Wonil
Hearing Chair, HAL/TTPQO4 and HALITTPRIOS



HEOC response to Second Directions

Clsssification' Confidential

®

Heathrow
EXE)DHS

Sophie C hapman

Bissiness |ead

Heathrowe Express Operating Company Limited
The Compass Centre, Nelson Road

Houwnslow, Middlesex

TWG 256W

Apcess Disputes Comimittes,
Finor One,

Mimet House,

Ba Prasd Strest,

London,

W2ZIND

BY EMAIL

1Z Jamary 2022
Without Prejudice and Commaercially Confifential
FAD:
Richart Butier, Allscation C hair; Access Disputes Conmittee

Cine Fletcher-Weod, Hearing Chairn HALTTPG0M) and HA LT TPOODE
Tamezin Cloke, Secretary: Access Disputes Committee

HALTTPIO00d and HALTTRIOD0S

We refer to the Directions given in respect of the disputes with the above references on 9
January 2022 and {in respense to a letter sent to the Chair by Heathrow Alrport Limited {'HAL™
o 10 Janvary 2022) on 11 January 2022,

Heathrow Express Operating Company (HEQC) wishes 1 make the follwing points for
consideration by the Chair.

1. HEOQC has wflected on the correspondence and decision by the Chair to holt hearings
HALTTPOADY and HAL/TTPO0DS together, On reflection, this & a mistake and HEQC
requests that the matters be held with separately.  Indeed, to 1y 10 deat with them



tegether would be essentially impossible, due to the nature of the submissions being
magde by HEGC under HALTTPRB0S, as explained belowr.

HALTTPGORA (the dispute raised by MTR) and HALTTPODOS (the dispute mised by
HEOCC) are niot “equal and opposie” disputes. From a legal point of view, they ae
fundamentally different — akhough, of couse, they relate in the end to the sams
fquestion as to what should be the content of the May 2022 timetable.

. HALTTPOBDS essentially raizes guestions of procedure in espect of three sepamie
pieces of correspondence sent on 17 December 2021, It must be heard before
HALTTPODRR4, whick HEOC expects is lkely to mise guestions of substance which
arise based on the answer to the procedural question raised by HALTTPORGS (HEOC
expects that to be the case, although it is of course a dispute raised by MTR).

. If there is something approaching an "equal and opposite™ pair of dispuites then it is
HALTTRODMS and HAUTTPGOG3 (which is cumently subject to appeal), altholgh HAL
hag jdentified some aspects of difference in its letter to the Paneiof 10 January 2022,

. Without prejudice to the content of the actual submissions which HEQC will make
under HALITTPREGS, HEOC will in ezsence ask the Panel to determine which pars of
the cormespondence sent on 17 December 2021 are valid and which are not . This is in
order to determing which iz the valid tmetable offer that all paies should be
censidering , and to make a decision in respest of the procedural conduet of Neteork
Rail in the context of the HAL Network Code.

. HEOC is not asking the Panel to consider in HALUTTRO0DS the nature of firm nghts ar
the content of the timetable itseff, nor the way in which the Decision Criteria were
applied by HAL. {Those questions were considered in HAUTTPBDD3 and wil be
reconsidered in the pending appeal of that deciston to ORR, and it is fkely that they will
be relevant again under HALTTPO0DA.)

. For these reasons, the Pansl should address the ppints mised in HALTTPOG0S before
thoge which HEOC expects will be raized under HALITTPCO0A. Indeed, HALTTPIDS
[beig MTR's likely objectien to the timetable which Netwsrk Rail should have issued
on 17 December 2021 but failed to do) becomes & “live” question only fellowing the
resolutien of HAUTTPGRRG {which invites the Panel first to recognise the nature of the
precedural misiske made on 17 December 2021 amd te resole the arror appoprately).

. Due o the way in which the HAL Network Code is worded, HEOC has of course raized
dizpute HAL/TTPOODS on the basis that HALNR, in determining the New Working
Timeiable provided in the offer sent onv 17 December at 15:54, have not folfiowed the
Decigion Criteria cutlined in Condition [+4.6 of the HAL Network Code. HAL had in fact
tollowed the Crecision Criteria. properdy; but the way in which the Decision Criteria wers
"not folimved” is that the offer issued by Neswork Rail 15:54 did not contain the corect
details. Both HAL and Nenwork Rail acknowidedge this,

. Therefore, the Pangl should esolve HAUTTPOGOE =eparmtely first, and as soon as
possible.



10.in respeet of HALTTRODG4, the QORR hasz today advized that it will issue a
determinaticn reganding the HEOC appeal in respect of HALUTTPO0D3 by 21 January at
the latgst. HEOC reguests that the Pane! should delay the linting of the submissions for
the appeal hearing in mspact of HALUTTRIGN3, or given that the deadline for
submissions is 13 January, allww for updated submissions after receipt of the ORR
determinasion.

Piease send al correspondence i relation to this matter to me with a copy to Anty
Darbyshire s eneilili e geemp [ ber redacted].

Youra faithfulhy

SG—

Sophie Chapman
Business tead

Heathrow Express




Third Directions letter (paragraph 12 was later withdrawn as it was overtaken by events)

HAL/TTPO04 and HAL/TTPOGS

Directions dated 13" January 2022

1.

1 have read the leiter from Heathrow Express Operating Company Limited {'HEOC?) dn}s@lﬂ”
January 2022 ' ' T

As an observation, it is inappropriate for a panty to mark procedural docutments in any Dispule, never
mind one in which exchanges between Parties are made available on the ADC website, as *Without
Prejudice and Commercially Confidential'. [ am therefore ignoring (hese markings. HEOC may wish
1o cansider whether their incorrect use might prejudice is position in another context, but I shonld
emphasise that as I am ignoring them HEOC has suffered no prejudice in this Dispute.

HEQC"s lstier appears internally inconsistent, in that in paragraph 6 is zays, inter alia, that, *HEOC is
not asking the Panel 1o consider in HALTTPOMS ........e.....n.... the way in which the Decision Criteria
were applied by HAL', yet in paragraph 8 it says "HEGUC kas of conrse raised dispute HAL/TTPO00S on
the basis that HAL/NR, in deiermining the New Working Timetable provided in the offer sent on 17
Decenrber ar 15:34, have not followed the Decision Criteria owtlined tn Condition D4.6 of the HAL
Network Code. HAL had in fact followed the Decizion Criteria properiy; but e way in which the
Devision Criteria were “not folfowed™ is that the affer issued by Netwark Rail 15:54 did not contain the
correct desails. Both HAL and Neovork Rail acknowledge this.*

» - %

Further, the only paragraph explaining the Dispute in HEQC s Nolice of Dispute dated 23" December
2021, also incomectly camying markings claiming io he withont prejudice and commercially
confidential, setz oul the Dispute as bllows: *“HEOC brings this dispute on the basis that HAL/NR, in
determining the New Working Timetable provided in the offer sent on 17 December ai 15:54, have not
Jollowed the Decision Criteria outlined in Conditian D4.6 of the HAL Network Code.”

1 am theretore left confused 33 to what HEQC is sctally disputing, as there are clearly contradictions
between its Nolice of Dispule and even within ils letter of |2 January 2022, In paragraph 8, az
explained above, HEQC says that HAL had not followed the Decision Criteria, but then goes on to say
that int fact HAL did so properly. For clarification, the extent to which the Decision Criteria are
identified as relevant, and how they are applied, comes before the mechanics of the offer provess.
Subject to any submiszions, it does not ssem to me that the offer process can be regarded as “sot

Jaflowing' the Decision Crileris; they are nvo separate steps in the same process. HEOC appears to be
conflating two different issues here.

When appointed to chair HAL/TTPODS together with HAL/TTPO04, my first question ~ to myself,
while awaiting HEQC s Sole Reference Docoment {*5RD) - was what right an Access Beneficiary
might have to dispute an offer which honoured its Firm Rights, as I underziand to be the position for
HEQC at the end of 17" December 2021. 1+was awaiting the service of HEQCs SRD before posing any
questions by way of Directions to explore this question.

The structure of the ADC’s process is to determine Disputes of substance between industry parties. A
TTP may, and often does, have to consider the validity of the proeess used by Network Rail, and indeed
by Access Beneficiaries, but it only does g0 in onder to reach a legally robust but not legalistic decision
on questions of substance before ot

[ am nat aware of any TTP baving been invited to determine the validity of the bid and offer process in
isolation, especially in circumstances in which, as [ have previously commented, the industry as a whole
i% not complying with the provisions of Part D. While I shall of caurse listen to any submissions on the



point, my preliminary view is that there would be little point in doing so and it would not meat the
principles and purpose of the Access Dizpute Resolution Rules.

The Allacation Chair has commented as follows on HEOQC s letter of 12" January 2022, *With ifie
cansent of the parties, § ve wrdered that the two disputes “should be resofved together on the grounds
that they concers the same ar similor selifect marter”, and 1 don 't undeesrand HEGC o bee disputing the
“same ov similar subject matter" condition. Thedr point seems to be that it wondd be procedurally
indesivable wo deal with both matters nt fre sane fieaving. My order gives {or perbaps just confirms}
the flexibility of the Hearirg Chair 1o hold staged heavings £ without affecting the powers of the
appoimied Hearving Chaiy to contrel cise nanagement and fo determine questions corcerning staged
hearing of different aspects of these dispures ) so it will be for fthe appointed Hearing Chaivy 1o decide
wherher there § subsiance in the suggestion that HALTTPOMNS should be heard first. Therek no nesd 1o
clange the order of 4 Jonvary.!

10, Az any Dispute unfolds it is my normal praciice to decide, in consultation with the Parties where

1L

appropriate, the order in which issues are to be taken and indead whether there should be separale
hearings lo determine liability and remedies (which I am not suggesting here). As the ORR has
committed itself 1o determining the appeal against HAL/TTPOD3 by 217 January 2022 it seems likely at
least that the autcome of that appeal will influgnce the Parties in HAL/TTPOD3. Of course | am unable
to predict the outcorne of the appeal, or how the Parties will react, these are matiers which will need o
be kept under neview to determine that Dispute as efficiently and cost-eftectively as possibile if it is not
settled.

The need to finalise the May 2022 Warking Timetable will not permit any significant delay in the TTI
process, although | shall of course 1isten to any applications for the current dates to be revised. 1am,
however, puzeled by paragraph 10 of HEOCs letter, asking thar the Panel in this TTP should delay the
timings of submissions for the appeal hearing in respect of IHAL/TTPO03. That appeal s within the
hands of the ORR, not this TTP.

12, I HEQKC is seeking to delay its submissions due today, my first comment is that by yesterday, when

HEQC wrote is letter, | would have imagined that its SRD would have been nearly complete. {think it
appropriate to require HEOC to serve its SRD as required, not least to help me to understand exactly
what is In dispute. At the moment ghat is far from clear.

Sigred on the ariginal

Clive Fletcher-Wond
Hearing Chair HAL/TTPG04 and HAL/TTROOS



Fourth Directions letter

HAL/TTP004 and HAL/TTPO05

Fourth Dircctions dated 13" January 2022

1. Since issuing the first Directions of today’s date ] have seen the letter from Heathrow Airport Limited

(*HAL’) sent today.

1 welcome any settlement belween Parties, especially one which will permit all bids and Firm Rights to
be honoured.

In these circomstances 1 suggest that a stay should be ordered immediately, as suggested by HAL. This
will leave both Disputes open, just in case the final arrangements suggested by HAL cannot be achieved
for any reason, bul with the expectation that both Disputes can eventaally be withdrawn.

Will MTR and HEOC please confirm as soon as possible whether they have any objection to the
proposed stay being ordered.

Signed on the original

Clive Fletcher-Wood
Hearing Chair HAL/TTP004 and HAL/TTP005



HEOC response to Fourth Directions

H o~
Express
Sophig Chapman
Business Lead
Heathrow Express Oparating Company Limited
The Compass Centre, Nelson Road

Hounslow, Middiesex
TWE 256w

Access Disputes Comimittes,
Flogr One,

Mimet House,

Sa Praad Street,

Longdor.

W2 1M

BY EMANL

13 Fanuary 2022

FACH

Richard Butler, Allncation Chair: Access Disputas Commites

Clive Fietcher-Wood, Hearing Chair: HALITTPOO4 and HALITTRO0S
Tamzin Cloke, Secretary: Access Dispules Commiftes

HALTTRO0Z and HALTTRIDOS

We refer to the fourth Directionz lefter in respect of the dispates with the above references,
received on 13 January 2022

We support the proposs! that a stay should be ordered immediately as suggested by HAL and
agrea that both Disputes should ba Ieft opan in case the final amangements suggested by HAL
cannot he achigved for any reason.

We therefore confirm that HEOC has na objection to the propased stay being ordered.
Pieaze send all corespondence in nelation to this matter 1 me with a capy to Andy Darbyshire,

Yours faithfully

SG—

Saphis Chapman
Buziness Lead

Heathrow Express




Fifth Directions letter

HAL/TTP604 and HAL/TTP005

Fifth Dircctions dated 17" January 2022

In the Tight of Lhe nofilication from HAL dated 13 January 2022, and having considered Lhe comments
from the Parties, I agree that a stay in this Digpute would be sensible ot this slage.

1 share the hope that a solution will be found which will enable the Firm Righis of REOC and MTR 10
be hononred, but given the fimited time available before the May 2022 Working Timetable must be
finalised, and to ensure that progress to a hearing (if one should eventually be required) is orderly, |
think it prudent to re-list the hearing for 16® or 17" February 2022, The Secretary is seeking 1o
eslablish which of (hese dales will be convenient 1o the Parties and will notify the Parties once she has
done sa.

The date by which HAL must file and serve ils Delence is therefore now extended to 1600 on 10
February 2022

The Parties have liberty to apply Tor these Directions to be varied.

Signed on the oviginal.

Clive Fletcher-Wood
Hearing Chair
HAL/TTP004 and HAL/TTPOOS

Sixth Directions letter

HAL/TTPs 004 and 005

Sixth Directions issued on 21 January 2022

1. The Parties will o doubt have seen the ORR's Detenmination of the Appeal by HAL and HEOC against

the Determination of HAUTTPO03.

2. In that Determination there is a comment by the ORR (at paragraph 97) that the possible use of an

additional platform at Paddingion by HEOC may allow all Firm Rights to be accommeodated, which of
course we already know from HAL would be a relevant consideration in HAL's consideration of its
ability to accommodate all Firm Rights in the May 2022 Timetable. Ido not know how much progress
has been made in this vespect. oy

3. For the moment [ propose to hold to the current date listed for the hearing, 17" February 2022.

4. If it is necessary for a hearing to be held, then T think il enty fair to permit MTR te amend its 5RD to

reflect the ORR’s Determination if it wishes to do so. MTR will need time to reflect on whether it
thinks this necessary. now direct that any amended SRD which MTR wishes to serve should be filed
and served by 1600 hours on Thursday, 3" February.

5. The time by which HAL must serve its Defence remains unchanged from the Fifth Directions.

6. The Parties have liberty to apply for these Directions to be varied.

Signed on the original.

Clive Fietcher-Wood
Hearing Chair
HAL/TTPs 004 and 005



MTR response to Sixth Directions

RE: Hearing of HAL/TTPO04 and HAL/TTPOQS  oter masimat x

4 Jonathan Jane s i —-
10 me, Sophire, Michael «

Dear Tamzin
tn response to the Sixth direction Issued by the chair, | have attached a revised submission document.
The only amendment imade to the submission is the addition of (k} Appendix 11.

Wa note the positive discussions that have taken place recently regarding the May 2022 timetable and platforming arrangements at Paddington,
Thanks vary mch.

Jonathan James

Head of Contract Management
MTR Efizabeth Ene
b~
Tel: e 2

Mob: +44 Wk

63 St Mary Axe, London, EC3A BNH

mtrElizabeth line | €



HAL response to Sixth Directions

Heathrow

Making every jourrey better

Hearing Chair Heathrow Airpart Limited
The Compass Centra, MNekon Road,
Hounslow, Middlesex TWE 26N

T: OR44 335 1801

W tisthroww.carm

Arress Disputes Commitiee
Floor One, Mimet House

Sa Praed Street

London

W2 1N

By email only

07 February 2022
Dear Hearing Chair,
HAL/TTPOD and HAL/TTPOOS — further stay

e
We write to update you on developments since the issue of the sixth Directions on 21* laruary
2022,

e -
in light of the agreement to free up platiorm availability at London Paddington, the Dispute
Parties have verbally agreed in principle to enter into a Timetable Variation by Consent for the
May 2022 timetable to accommodaste the Timetable Participants’ Firm Rights to Terminal 5. We
await written confirmation of this.

Network Raif is undertaking the timetabling work necessary to reflect this variation to HALs
original 17** December 2021 decision, and advises that it is hoping to complete this work by
11* February 2022.

After the Dispute Parties have confirmed they are satisfied with the resuiting timetable, they
will document the Timetable Variation by Consent and we expect the Dispute Motices will then
be formally withdrawn. Dur current expectation is that we will be able to reach this sutcome in
the w/t 14 February 2022,

Whilst we have continued to prepare cur Response and intend to submit this in accordance
with the fifth and sixth Directions on 10 February 2022, to avoid the ADC incurring potentially
unnecessary costs, might we suggest a short further stay of the hearing date?

Yours sincerely

[SIGNATURE REDACTED]
M Bradley

Rail Governance Manager
Heathrow Airport Limited



Seventh Directions letter

HAL/TTPI04 and HAL/TTPOOS

Seventh Directions issued on 8 February 2022
. Tam gratefl to HAL for ils letter of 7" February 2022,

2. Given the progress obviously being made by HAL and MTR, and to avoid distracting managemeni of
either Party from more productive work, § agree that it is appropriate 1o vaeate the currently listed
hearing date of 17" February 2022

3. Therefore the requirement for HAL 1o serve ils Sole Reference Document by 10™ February 2022 no
longer applies.

4. Rather than set further dates now, if no settfement has been reached by 1000 on 15™ February 2022
both Parties are to report to the Secretary al that time on progress and lo advise ihe Secretary whether
either Party considers that a hearing is still necessary. 1€ this should be the case, then it will be
necessary to set a date within the week beginning 21 February 2022 and for HAL 1o serve its Sole
Reference Document very shorlly afler 15® February 2022.

5. Will HEOC please confirm that in the event of 2 seitlement being reached between HAL and MTR it
will withdraw Dispute HAL/TTPOOS,

6. The Parlies have liberty 1o apply for these Directions to be varied.
Signed on the original.

Clive Flercher-Wood
Hearing Chair
HAL/TTPOO4 and HAL/TTPOOS



HEOC response to Seventh Directions

Clasaificalion: Cenfdantial

Meathrow
Express

Sophie Chapman

Business Lead

Heathrow Express Operating Company Limited
The Compass Centre, Nelsen Road

Hounslow, Middiesex

TWE 26W

Access Disputes Committee,
Fioor One,

Mimet House,

5ha Praed Street,

London.

W2 13

8Y EMAIL

10 February 2022
FAD:
Richant Butler, Allocation Chair; Access Dizpites Commitiee
Clive Fletcher-Woed, Hearing Chair HALTTPEM and HAL/TTPOBGS

Tamzin Cloke, Secretary: Access Disputes Commitice

HALTTPIO0D4 and HALTTPO005

We refer to the Seventh Drectiens given in respect of the disputes with the above references
on & February 2622,

Heathrow Express Operating Company ["HEOC?) notes the vacafion of the hearing date of
17" Februrary 2022 amd wishes to make the folnwing points for consideration by the Chair,
recognising the liberty given to the Parties to apply for the Directions to be varied, and
acknowledging the specific question azked by the Chair.

1. With respect o point 4, and acknowledging the progress made by the Parties in
attempling to resole the sitvation referred to in point 2, HEOC asks the Chair to amend
this direction such that:

{a) the reference 1o “1000 on 16™ Febnuary 2022° be changed to “1000 on Tuesday I
March 2022 {as this will give HAL and MTR, tegether with HEOC, & more
achievable date by which to complete the necessary werk, given the need first for



Netwok Rail's work to be igsued and then to aliw time for the Parties to finalise the
timetable »ariation); and

(b} the sentence commencing, "If this shotdd be he case...™ be amended to read as
follows; ff this should be the case, then it wilf be necezsary Io el furiher dates for
the seivice of relevant documeniation and for the hearing, and this wil be
considered based on the report made by the Parties at that tme.™ {as it will be
easier to set appropriate dates ence the extent of progress made by that time has
become clear).

2. In response ti the guestion asked of HEOC inpoint 5, HEOC notex that the setlament
(i.e. the Timetable Variation by Consent) will need to be acceplable not only to HAL and
MTR, but also to HEOC iself (not least in respect of the izsues mised under Dispute
HAL/TTPGGE). Once such a ssftlement, satisfactory 1o all three Paries, has been
reached and deocumented, HEOC il be in a position to withdraw Dispute
HAL/TTPOOS,

Please send ali correspondence in relation 1o this matter fo me with a copy 1 Andy
Darbyshire, AeGG—— G |1 Carticulzr, please note that |
am away from the business untit the 21 February 2022,

Yours faithfully

SG—

Sephie Chapman
Business Lead

Heathrow Express

MTR response to Seventh Directions
RE: Hearing of HAL/TTPOO4 and HAL/TTPQOS5 - Directions letter other sesaL x

€1 Jonathan James ik
Lt e, RAichael «

Hi Tamazin

MTREL did not receive the expected timetable offer on 11 February 2022,

Mike did update us to say that Network Raif was still working on the revised Paddington platform validation exescise,

We have not secelved any further update today, and as | am out of the office this afternoon, it seems unlikely that we will be in a position to respond at 10:00 tomorrow,
we remain hopeful that the timetable dispute will be withdrawn, subject to recelving the necessary timetable offer and assaciated reassurance from both HAL and Network Rail.
thanks

Janathan James

Head of Contract Management

MIR Elzabeth fine

Saniisicineteinin———

Tal: +44 [0} 7901 115202

Mob: +44 i,
£3 StMary Ave, Lendon, EC3A 8NH

mtrElizabeth line | €



HAL response to Seventh Directions

H
Hearing of HAL/TTPOO4 and HAL/TTPOOS  ather wsraL x : a8
& Michae] Bradley - sy, - \ Tue, 18Fsb, 0318 ¥y v
tg e, Jonathan, Andrew, Sophe v .w_ % &

Classification: Intemal

Dear Tamzin,
Further to the Hearing Chair's Seventh Directions Note and my telecon with your colleague, please find below details of the latest pasition in the two disputes. | would be grateful if you woud relay this to the Heanng Char.

NR have worked on the repiatfor—ing of Paddington with GWR and § am pleased tn be able to report that MR advise that this work has been successful, although it did overrun the original completion dale. From NR's petspective, the current status is:

The GWR part of the 8§ ble has been ked and is lete as sach change needed was coordinated between the respective u_wg:_mm teams,
The MTR part of the timetable is compiete
The HEOC part of the timetable has been reworked and may need some final review and amendment, but Is also essentiafly completa

Both MTR and HEOC will need to review the resulting timetable and confim that they are satisfied it works from their perspective.

A draft Timetable Variatian by Consent will b circulated today or tomomow to MTR and HEOC which will aklow for HAL's binding final decision to be revisited in order to f ise this t ble. Subject to MTR's and HEOC's approval and confirmation that they
are satisfied with the revised timetable, it is anticipated that this will be m,@_ﬁM this week or early next. The expectation then is that MTR and HEOC will be able to withdraw their respective dispute notices shortly thereafter,

| hope that the above is in onder and as agreed — please give me a call if you have any questions.
Best regards,
Mike

M Bradley
Rail Gavemance Manager

R






Eight Directions letter

HAL/TTP004 and HAL/TTPO0S

Eighth Dircctions issued on 23" February 2022

[ understand that an agreement has been reached in principle on a timetable offer which honours the
Firm Rights of both Parties in these Disputes, but that HAL supposes that a formal tripartite agreement
must be reached before the Disputes can be withdrawn.

To the best of my knowledge this has not previously been tested in any dispule, so there is neither a
binding nor any persuasive authority on this point.

As the Hearing Chair appointed to determine these Disputes I hope that it might be helpful for me 1o set
out my preliminary view.

Consideting the evidence pul before TTPs in my experience, we have almost exclusively relied on
exchanges of emails between Parties. While some of these have been less formal than othets, so long as
the meaning ol any email is clear, to my knowledge no TTP has seen any objection to this way of
carrying out construetion of the Working Timetable.

The Network Code (in this case HAL's) requires a Train Operator Variation Request Lo be agreed, but
does nol set out any form in which such agreement should be recorded. I do not see this as being a
lacuna in the Code. In principle agreement could be expressed orally in a telephone call, although for
evidential purposes il is obviously preferable for there o be a wrilten record.

Requiring excessive formality to record an agreement does nof seem (o me Lo meet the objective of
dealing with disputes cost-effectively and does create a risk of incuering costs unnecessarily.

As always, Parlies are entitled to reach their own decisions and if peed be this issue could be tested in a
short Directions hearing, but I hope that in the light of my comments above this will not prove
necessary.

Further, I understand that HEQC has not been able to respond to queries for a week because of
half-term. I draw HEQC’s altention to provision D1.1.8 of HAL’s Network Code in relation fo this
poinl.

Signed on the original.

Clive Fleicher-Wood
Hearing Chair
JALTTPOO4 and HAL/TTPOOS



Ninth Directions letter

HAL/TFP004 and HAL/TTPGOS

Ninth Directions, issued on 24th Febroary 2022

1.

The principal purpose of these Directions to correct the comment that I made in the Righth Directions,
that oral consenl would be sufficient 10 record assent to a proposed Timetable Variation (although I
observed that lor evidential purposes a written record would be preferable}.

I refer to D3.6.1 in HAL’s Network Code, which states that “Notwithstanding anything stated in this
Condition D3, where HAL and all affected Timetable Participants have so consented in writing, a
Timetable Variation may be made without the need for complinnce with such of the requirements of this

Condition D3 gs gre specified in the consent [my wnderiining). Such a variation is referred to as a

“Timetable Variation by Cansent’.

Nothing specilies the way in which that written congent is to be recorded. The purpose of words that [
have underlined is not immediately clear (o me, but I remain of the apinion that no more is required
than an e-mail from each Dispute Party to confirm that the Timetable Variation has been agreed,
regardless of the requirements set out in Condition D3. {do not consider that it is open to aty Party 1o
insist en any parlicular method of recording agreement by another Party.

Signed on the original.

Clive Fletcher-Wood
Hearing Chair
HAL/TTPOO4 and HAL/TTPOOS



HAL response to Eighth and Ninth Directions

Heathrow

Making every journey better

Hearing Chair Heathrows Airport Limited
The Compass Centre, Melson Road,
Hesunslow, Middlesex TWE 260

T. GB44 335 1201

Access Disputes Committee
Floor One, Mimet House

5a Praed Street W heathrow.com
Landan
W2 1N
By email only

25 February 2022
Dear Hearing Chair,

HAL/TTPO04 and HAL/TTPDOS ~ HAL Response to Eighth Directions

We write in response to the eighth and ninth Directions issued on 23 February 2022 and 24
February 2022 respectively (the Directions).

We thought it would assist each of the Chair, MTR and HEQL ta pravide a written explanation.
of why HAL has proposed the appooach that it has to put in piace a timetable for May 2022 that
reflects the re-platforming work at Paddington, which everyone has indicated they are
comfortable with {the Acceptable Timetable]. The Dispute Parties all agreed to proceed under
Condition D3.6.1 to put in place a Timetable Variation by Consent to achieve this {the
Variation).

We initially proposed that the parties enter into a Timetable Variation by Consent in the form
of a short tripartite written agreement. MTR has a different approach to implementing the
Acceptable Timetable, but as we explain in this letter, we cannot meet certain of MTR's specific
requests to document the conclusion of these disputes in the way they would prefer.

The Directions consider one aspect of the discussions between HAL and MTR — the form of the
Yariation. There are more substantive issues between us that we are concerned with, and we
address them in this letter as they inform our position as to why we consider a more formal
approach is appropriate.

Form of the Variation

Amnong other things, MTR has ohjected to the Variation we have issued because it was in
tripartite form. They have pointed to the fact that the track access agreements are bilateral.
Haowever, the Variation does not seek to thange the terms of either of those agreements. it
seeks to change a single timetabling decision that affects each of the Dispute Parties. Kltis
therefore entirely appropriate, and in accordance with Condition D1.1.8, to effect the required
change in a way that is most efficient for all of them — a single document containing the same
terms that everyone signs.



Heathrows

Idatong evry o rey bl

While everyone is agreed that the focus should be on trying to bring these disputes to an end,
we believe that because the arguments in them have not been fully aired, it means that the
need for the tripartite nature of this settlement is perhaps not dearly understood. We believe
this issue also goes to form.

As was apparent from the MTR Sole Reference and the second directions, bath MTR and the
Chair appear to be of the understanding that the New Woerking Timetabla was published by
Network Rail under Part D on 17 December 2021. Aswe explain below, we do not agree that
Network Rall published the New Working Timetable on that date as Condition D2.7.1 requires.

If howsver, the timetable issued by Metwork Rail on that date had been published under
Condition D2.7.1, such that it is hinding, it would he HEOC, not MTR, who shouid be most
concerned to achieve a settlement before consenting to withdraw its dispute. That is because
that timetable did not include its fifth train in drouit {and on the wider network, the re-
platforming work at Paddington), whereas it did contain MTR’s Firm Rights to Terminal 5 as it
requested.

It is inportant for all concerned that the Variation is clear as to what the Acceptable Timetable
is being varied from, and because of the conflicting disputes, that there is common
understanding that everyone is in agreement on the way forward, Mevertheless, in the
interests of trying to end these disputes as quickly as possible far everyone’s sake, we have
amended the Variation so that it is executed separately in bilateral form.

Condition D3.6.1 states that what a Timetable Variation by Consent evidences is our consent
and the consent of all affected Timetable Parkicipants ta the Timetable Variation they have
agreed to make. Part of that consent obwviously goes to the fermi it is given in, and the
Directions nate that nothing is said about that in the HAL Network Code. That means that the
form, just as the content, will be the product of negotiations betwean the parties, in which one
party might insist on a formal agreement ta recond their consent, and another insist an a mere
email or letter exchange.

The Chair mentians he is unclear as to the werding in Condition 83.6.1 that is underlined in the
ninth Directions. As a Timetahle Variation by Consent is gither a Train Operator Variation ar a
HAL Variation, both of those are ordinarily subject to specific rules set out in Condition D3 as to
timing and content. We believe the underlined wording in the ninth directions prescribes that
the parties can avoid complying with any or all of those rules, provided they have sst out which
ones in the Timetable Variation by Cansent. in other words, the Timetable Variation by
Consent is documenting the rights and chligations they are agreeing to waive. This, we believe,
is another reason for taking a more farmal approach than a simple emait or letter exchange,
and we have duly previded fer this in the Variatian.

MTR has yet to explain why our proposed Variatien is inappropriate, but as the HAL Network
Code says nothing ahput the method of documenting a Timetable Variation by Consent, we
befieve it is a matter for the parties alone to agree on that method.



Heatiidow
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Substance of the Variation

Timetable offers

MR asked for the Variation to be issued ta it in the form of an emailed offer letter on the
basis, as we understand it, that all the Dispute Parties should be doing is replicating the normal
timetable offer process. The Chair also speaks in the Directions of an agreement being reached
in principle on a revised timetable offer.

We issued a final decision far the May 2022 timetable on 17 December 2021, That final
decizion included HEOLC s Firm Rights ta Terminal 5 and its firth train in circuit, but excluded
MTR's Firen Rights to Terminal 5. Condition D4.7.1 establishes that a decision-maker’s final
decisian is binding and can only be changed by agreement between HAL and all afferted
Timetabie Participants, or by successful appeal.

A timetable offer of the kind sought by MTR: made by us to them and HEOC separately, of the
kind wrongly issued by Network Rail on 17 December 2021, unsigned by either of them,

would suggest that we can unilaterally change previous final decisions we have made. This
would appear to contradict the clear wording established by Condition D4.7.1. When allied
with Condition £3.6.1, which specifically anticipates consent being recarded in a Timetable
Variation by Consent, we consider it more appropriate to document the parties’ consent to vary
our final decision in a formal agreement.

The timetabie offer MTR is seeking

The more problematic aspect of MTR's request, is the timetable that it has demanded we offer.
It wants us to make the exact same timetable offer that was wrongly issuzd by Network Rait on
17 December 2021. On 8 February 2022, MTR wrote to HAL, repeating the same to Network
Rail on the same date, advising:

"Once we have received the Timetable Variation by Consent on or oround 11 February
2022, providing the necessary certainty that the timetoble originally offered to MTR an
17 December 2021 will stand, we should be in o position to withdraw our dispute.”

MTR has maintained this position since. This is unachievable for a number of reasons.

The first, and most obvious of which, is that while that timetable may refiect the services to
Terminal § that MTR is seeking, it does not reflect HEOC's fifth train in circuit {and, on the wider
network, the re-platforming work at Paddington). Making an offer that reflected that timetable
would therefore be a retrograde step and inconsistent with everyone's agreement to put in
place the Acceptable Timetable. Consequently, the Acceptable Timetable must 'stand” and not
the timetable issued on 17 December 2021, That is why the Acceptable Timetable is referenced
in the Variation.

Secomd, as we have explained, because the New Working Timetable was not published in the
Pait D sense by Network Rail on 17 December 2021, we believe that any Thmetable Variation by
Consent must necessarily vary HAL's decision and not that timetable.
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The ORR has established (in the appeal decision of TTP Determinations 1331 and 1376) that for
a Mew Working Timetable to be duly published in accordance with Condition B2.7.1, it must be
finat and it must contain the final decision of the decision-maker. See in particular, paragraphs
95 onwards of that decision.

Network Rail is our sub-contractor for timetahle production, hut we have not sub-contracted
decision-making responsibility to it, which was confirmed to MTR and HEOC by Network Rail in
its second {etter on 17 December 2021, The timetable Network Rail published that day clearky
did not contain our final decision, as Network Rail itself also admitted. CQur final decision was
set out in our Assessment Criteria document Issued to MTR and HECC separately at B 42pm
that day, which would have led to a different timetable from the one Network Rail erraneously
issued.

Third, in following its timetable offer process on 17 December 2021, with an “offer response”
period ending on 7 January 2022, Metwork Rail did not issue a final timetable to the Timetable
Participants that day even if it had correctly reflected HAL's final decision, which it did not. We
understand that MTR responded to Metwark Rail with # number of changes to the timetable
Netwerk Rzl issued on 17 December 2021, The ORR has established that a timetable offer is
not consistent with a decision-maker making a final decision and that Condition D2.2.1 does not
envisage the publication of timetahle offers.

For alt of these reasons, we do net think Network Rail published the New Working Timetahle on
1% December 2021 in the Condition 02.7.1 sense. It is not therefore a valid reference point for
the Variation, and hecause of this, there is neither reason ta return to that timetahle, nor
restriction on changing it.

Nextsteps

We would hope in light of our explanation that the suggested directions hearing would not be
necessary. We have written to both MTR and HEOC today with an updated draft Variation,
inviting them both to either confirm their agreement to i, or to engage with us on finding the
right formulation of wording that everyone is satisfied with.

Yours sincerely
rLehael %-;—méLeg
M Bradley

Rail Governance Manager
Heathrow Airport Limited



Tenth Directions letter

HAL/TTP004 and HAL/TTPOOS

Tenth Directions, issucd on 25" February 2022

1.

2.

6.

[ am gratefid 10 HAL for its letter of today’s date. 1 hope that further commenis from me may assist in
the resolution of these Disputes.

There is no agreement between the Parties on the status of the documents circulated on 17 December
202). This TTP has not reached any Determination on this point, because il has not heard any evidence
or submissions {o enable it to do so. My comment in the Second Directions reflected my understanding
at the time. My comiment was not any kind of Determination and the understanding ol a Hearing Chair
can {and does) change during the progress of a Dispute,

Given the complexities of the events on 17 December 2021 it would, m my view, require a [ull
hearing in order 1o deeide which was the effective offer.

In circumstances in which all Parties have agreed on what defines as an *Acceptable Timetable’, which
honours all Firm Rights, 1 cannot accept ihat a hearing for the purpose outlined above would “allow
parties to resolve disputes as efficiently and elfectively as possible” (A_3()). At presenl management
effort is being devoted to a question whose relevance is questionable, as 1 very much doubt if the
circumstances of 17® December 2021 will be permitted to occur again.

The drafling skills of those involved should surely be able to find a form of words which agrees to the
terms of the *Acceptable Timetable, expressing this as varying whichever New Working Timetable was
gctually elfective.

The TTP would be assisted by seeing the latest draft agreement in question.

Signed on the original.

Clive Fletecher-Wood
Hearing Chair
HAL/TTPOU4 and HAL/TTPOOS



HAL response to Tenth Directions

Hearing of HAL/TTPOO4 and HAL/TTPQQS - Tenth Directions  ower sesmiai x & 0

4+ Michae! Bradley Tue, 1 Mar 10:40 @ € H

to e, Jonathan, Sophle -
Clasaification: Internal

Dear Tamzin.

Further to my telecon message to your voice mail system, | write to acknowdedga receipt of the Chair's Tenth Directions and update the Chair on the discussions between the parties. Since Friday’s Directions, MTR, HEOC and Heathrow have beenin
carrespondence ragarding the form and content of the Timetable Variation by Consent {Variation). In the circumstances, as the parties remain engaged in the drafting of the Variation, we do not think it helpful to share a copy of Heathrow's previcus draft form
with the ADC at this time, however we would hope to be in a position to update you on our progress later this week.

Best regards,

M Bradley
Rail Governance Manager






