First Trenitalia West Coast Rail Limited Supplemental Statement of Case TTP1610

1 Details of parties

1.1 The parties to the Supplemental Statement of Case are the same as listed in AWC’s Sole Reference and the definitions in AWC’s Sole Reference apply to this statement of case.

2 Contents of STATEMENT
2.1 This Statement of Case is in reply to NR’s Sole Reference Document for TTP1610 and sets out comments on matters that remain in dispute. As requested by the Hearing Chair AWC sets out:
(a) whether AWC asserts that damages (compensation) is payable for breach of its track access contract. If so, in connection with Network Code Part D5.7.1, whether AWC relies upon bad faith and/or an unreasonable decision and AWC shall set out all facts and matters relied upon for such assertion(s). In short, AWC does assert that damages are payable (see AWC’s Sole Reference 6.2(d)) on the basis that NR’s decision was unreasonable (it does not assert bad faith); and

(b) whether AWC agrees with NR on the four matters set out on page 5 of NR’s Sole Reference under the heading NR’s Flex which NR says it does not consider to be in dispute. AWC sets out a section below dealing with each of these matters.
2.2 Whilst this document does set out comments on matters that remain in dispute, where no comments on particular matters raised in NR’s Sole Reference Document are made in this document, it should not be assumed that AWC is in agreement with NR’s position and AWC requires NR to support and evidence each of its assertions.
3 BREACH OF THE TRACK ACCESS CONTRACT

3.1 The Network Code is incorporated into, and therefore forms part of, each bilateral access contract between NR and holders of Access Rights. If NR is found to have not conducted itself in accordance with the Network Code, then it is AWC’s view that NR has breached the terms of the Track Access Contract. In this respect NR’s assertion at paragraph 4.1 of its sole reference document is denied.
3.2 As per Section 6 (Decision Sought from the Panel) of AWC’s Sole Reference Document, AWC’s primary request is that the Panel direct NR to re-evaluate its decisions in respect of May 2020 in accordance with Part D of the Network Code, provide evidence that it has done so, and remove consequential flex to AWC services where necessary (see AWC’s Sole Reference 6.2(c)).  This is a request in line with D5.3.1(a). 
3.3 If this is not possible, then in addition to a direction that NR seeks to reinstate services according to AWC’s bid in accordance with the requirements of Part D at the earliest opportunity (and in any event in December 2020), AWC believes that it is entitled to compensation for any detrimental revenue impact from services that have been flexed as a result of decisions made contrary to Part D of the Network Code, where it is not possible to remove the flex from the May 2020 timetable. 
3.4 It is clear that a TTP has this power from the ORR’s Determination on NR’s Appeal in respect of dispute reference TTP1520, where in ORR’s view NR did not properly exercise its Flexing Right with no acceptable justification for the failure, and therefore made its decisions unreasonably (although not in bad faith).  In ORR’s view, the TTP was entitled to direct NR to make payment of compensation, limited to the legal rights of each party, which are contained within the relevant Track Access Contract (paragraph 67 ORR determination TTP1520).  

3.5 It is noted and accepted that if such a direction is made, AWC will need to seek such compensation through a claim under the Track Access Contract and the quantum of loss will not be calculated by the TTP. That does not, however, exclude or limit the TTP’s right to make a direction for such compensation in lieu of an order under D5.3.1(a) to reinstate AWC’s bid paths in the May 2020 timetable. 
3.6 AWC’s position is that the TTP should first consider whether an order under D5.3.1(a) could be implemented in the available time and if so, it should make such an order. Only if there are legitimate reasons why such an order could not be implemented by NR should a compensation order be made instead. In this respect, AWC notes that NR should not be able to ‘time out’ legitimate challenges to its allocation decisions simply by asserting that it would not be able to give effect to decisions of the TTP in time. Substantive evidence and explanation for why NR cannot revise the timetable according to an order from TTP should be provided before NR can proceed with a timetable which TTP has found to be non-compliantly designed.

3.7 In connection with Network Code Condition D5.7.1, and with reference to Section 6 (Decision Sought from the Panel) of AWC’s Sole Reference Document, AWC believes that NR did not conduct itself in accordance with Network Code Conditions D4.2.1 and 4.2.2, and in so doing its decisions were unreasonable (but were not made in bad faith).  In overview:

(a) NR admits (penultimate paragraph page 6 of its Sole Reference) that it did not (and habitually does not) consider the Decision Criteria in connection with the allocation of capacity.  It appears to accept that this is contrary to D4.2.1. It is also contrary to previous TTP and ORR findings. AWC considers that an approach which is based upon a policy of not specifically considering contractually required criteria is both unreliable and unreasonable;

(b) Beyond an assertion that planners have an awareness and understanding of the Decision Criteria and NR makes decisions on the basis of that ‘general understanding’, NR has made no attempt to justify the decisions under challenge in this TTP by reference to the Decision Criteria. As AWC set out in its sole reference (paragraph 5.2(e)), a proper application of the Decision Criteria would include, amongst other things, consideration of shortening journey times and AWC’s commercial interests (and efficient use of assets) neither of which NR has suggested formed part of its decision making. A proper consideration of the Decision Criteria would not have prioritised slots for HS2 Materials by Rail over reduced journey time for AWC services, or new WMT services where performance impacts have not been effectively assessed over fulfilling AWC’s passenger demand (and hence reducing industry revenue). The decision is unreasonable where it would not be justified on the basis of the Decision Criteria had they been applied;

(c) It is unreasonable for NR simply to state that it does not seek to comply with D4.2.1 where work volumes are high. It is in such circumstances where effective application of the Decision Criteria are more important, as adjustments and congestion are likely to be more significant and therefore the importance of properly balancing the applicants interests in line with the Objective is greatest;

(d) NR admits that did not consider D4.2.2, instead choosing to flex firm rights substantially away from their bid form to a point where they do not fulfil the passenger demand requirements for which they were bid. It is unreasonable for NR seek to use flex powers to substantially change the bids it receives in order to accommodate other paths with a lower priority than those flexed;
(e) It is unreasonable for NR to cause substantial deviation to AWC’s services and the associated industry revenue impact and additional passenger journey time in order to introduce services which will not be used in this timetable period (HS2 Materials by Rail), and services which have not been fully assessed for performance (WMT);
(f) NR admits information emerged late through the timetable preparation process. AWC considers that, had NR consulted more fully and effectively, unnecessary flexing could have been avoided.  It was unreasonable for NR not to engage with AWC during consultation more fully and effectively in line with D2.6.2; and
(g) For the above reasons, AWC considers that NR has reached the wrong decision, gone beyond what it should reasonably have done in relation to flexing services with firm rights in favour of lower priority services and failed to apply the Decision Criteria correctly and at all. The correct direction in AWC’s submission is therefore to revisit the working timetable to achieve the objective of including AWC’s services without the flex applied (D5.7.1(a)) (which may involve rejecting services bid by HS2 Materials by Rail and WMT).  If that cannot now be achieved, AWC considers that NR has acted unreasonably and therefore it should be entitled to a direction that NR pay compensation.

4 the process of developing the may 20 new working timetable

4.1 AWC note the uncertainty surrounding West Midlands Trains’ (WMT) Access Proposal pre-bid, and the compression of the validation window from 14 weeks to 6 weeks given the decision not to accommodate the additional hourly fast line off-peak paths at D-32. This supports AWC’s belief in 5.3(l) that “A decision made this late into the preparation period…pushed the validation and any resulting decisions far later into the development period than would have been desirable, for such an extensive suite of changes”. It is therefore difficult to see how NR would have had the time to meaningfully evaluate decisions relating to the allocation of train slots, and therefore did not conduct itself in accordance with Network Code Condition D4.2.1.
5 INCORRECT INTERPRETATION OF NETWORK CODE D4.2.2 PRIORITY FOR INCLUSION AND THE EXPECTATION OF RIGHTS TO BE GRANTED TO TIMETABLE BIDS
5.1 AWC note that NR states in its Sole Reference, that it did not receive a revised Access Proposal from WMT, rather, that the original D-40 PDNS was altered to align with the outcomes of Dick Fearn’s review.  AWC expects that NR will provide confirmation and evidence of this and that no new bid was made in form or substance.  AWC also notes NR’s confirmation that AWC had Firm Rights at D-40, and WMT and HS2 Materials by Rail had an expectation of rights.  

5.2 In light of this and D4.2.2, AWC assumes it is not in dispute that, if it is found that NR should have applied D4.2.2(d) (as AWC considers it should, but NR argued it need not) then AWC’s bid services based upon firm rights would have been given priority over those of HS2 Materials by Rail and WMT’s bid services which were based upon expectations. In such circumstances NR’s determination of the new working timetable would be contrary to D4.2.2.
5.3 AWC note NR’s statement that “It is only if all Access Proposals cannot be included in the NWT that NR has to allocate to a train slot a priority for inclusion.” However, D4.2.2.(d) states that where “…NR is unable to include all requested Train Slots [AWC emphasis] …the train slots shall be allocated in the following order of priority…) The definition of a train slot is “a train movement or series of train movements, identified by arrival and departure times at each of the start, intermediate (where appropriate) and end points of each train moment.” 
5.4 AWC consequently considers that NR’s obligation is to consider the train slots bid in the Access Proposals and seek to give effect to them. While AWC naturally accepts that flex of such slots is permitted to implement marginal adjustments and can be justified to maximise the use of the network’s capacity in line with the Decision Criteria and Objective, Network Rail is not free to substantially change the applicants’ requested train slots such that they no longer realistically deliver the service and fulfil the demand for which they are bid.

5.5 AWC note there have been historical changes in the way the industry has set firm rights. These have not however given NR the authority to avoid consideration of priorities between Access Parties by introducing a degree of flex which undermines the purpose for which the slots were bid. This would defeat the purpose of capacity allocation and the purpose of the order of priority of rights set out in D4.2.2(d).

5.6 Therefore, although NR may contend that all Access Proposals have been included in the D-26 offer as a result of imposing flex, that does not mean that it has been able to accommodate AWC’s “requested train slots”, which are identified by the times requested.
5.7 In circumstances (such as these) where NR considers applying flexing rights which would in practice deviate significantly from the requested train slots NR is in practice assessing which services should be given priority and which access parties should be offered alternative capacity to that for which they bid, i.e. it is deciding on the priority of services. The prioritisation detailed in D4.2.2 is still valid, and our schedules with firm rights should have been prioritised accordingly.
6 NETWORK RAIL’S FLEX
6.1 AWC have reviewed NR’s Appendix A and has the following comments to make against each of NR’s points:
(a)  “26 services - Journey times where extended to make these services conform to the rules as set out in 4.2.2 (a). Network Rail does not consider these changes to be part of the dispute.”
AWC agrees that 7 services out of the list of 26 services NR consider to be flexed to confirm to the rules, can be removed from the dispute. The remaining 19 services appear to be flexed to maintain headway / junction margin with other services (most notably WMT, but not exclusively). AWC considers these remaining services to be part of this dispute, as they relate to NR’s decision-making in accordance with D4.2.1.
(b) “19 services were flexed and have now returned to the previous journey time. Network Rail does not consider these to be part of this dispute.”
AWC agrees that these can be removed from the dispute.
(c) “28 services had journey time improvements. Network Rail does not consider these changes to be part of the dispute.”
AWC agrees that these can be removed from the dispute.

(d) “10 services had journey time extensions to accommodate Access Proposals from Grand Central West Coast, ScotRail and Serco Caledonian Sleeper. Network Rail does not consider these to be part of this dispute.”
AWC considers that these are part of this dispute as they relate to NR’s decision-making in accordance with D4.2.1.
(e) “21 services - Journey times were extended to accommodate an Access Proposal from WMT. Network Rail understands these to be part of this dispute.”
AWC agrees that journey times extended to accommodate WMT are part of this dispute.
(f) “1 service - Journey time was extended to accommodate an Access Proposal for HS2 Materials by Rail. Network Rail understands this to be part of this dispute.”
AWC agrees that journey times extended to accommodate HS2 Materials by Rail (3 services) are part of this dispute.

6.2 A revised Appendix A has been prepared and is shared with this Statement of Case. In summary, 49 services remain in dispute. Resolved items remain in the Appendix A and have been filtered out (resolved items are marked ‘Y’ in Column K).
7 NETWORK RAIL’S REQUIREMENT TO DEMONSTRATE APPLICATION OF THE DECISION CRITERIA

7.1 AWC note NR’s acceptance that it is required to make all decisions applying the Decision Criteria in the manner set out in D4.6. However, NR also indicate that the volume of change makes that impractical. 
7.2 AWC would interpret D4.2.1 as obligating NR to apply the Decision Criteria in all cases and stands by its belief that NR has not described the application of the Decision Criteria to its decision making at any stage of May 2020 development.

8 CONSULTATION WITH AWC DURING THE COMPILATION OF THE MAY 2020 NWT

8.1 AWC notes NR’s comments and recognises that NR did engage to a degree during and following the Timetable Preparation Period. 
8.2 AWC would still contend (as set out in its Sole Reference) that the level of detail provided was not of sufficient quality to comply with D2.6.2, and earlier and more detailed consultation would likely have resulted in different decisions made, that could have avoided this dispute.

9 JOURNEY TIME IMPROVEMENTS TO AWC SERVICES IN THE MAY 2020 NEW WORKING TIMETABLE

9.1 AWC note NR’s comments on several schedules showing an improvement to end to end journey time. We are grateful to NR for offering this improvement, which is welcome considering the sensitivity of journey time to the overall customer proposition. When properly exercised, AWC recognises that by the nature of the timetable process, some marginal flex will be improvement and some worsenment. This dispute, however, relates to substantial detriment to AWC’s services in circumstances where flex has been applied beyond its intended scope and is no longer a marginal adjustment but a substantive change to the service bid.
9.2 AWC also note NR’s comments regarding AWC’s inability to demonstrate alternative solutions. Given the issues around timeliness and visibility of decisions made (and their rationale) during the timetable preparation period AWC has not had the opportunity to demonstrate alternative solutions, nor was AWC offered that opportunity. In any event, AWC considers that a proper consideration of the bids and decision criteria would likely have resulted in NR accepting that certain services from other Access Proposals were not viable while giving effect to AWC’s firm rights. 
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