Network Rail’s legal submissions - 23 December 2016

Please see below for Network Rail’s additional legal submission due by 17 00 today which has been split into three separate parts: A, B and C.

Part A: in response to Grand Central’s Response Statement submitted on Friday 16 December 2016

Network Rail sees the key matters as follows:

· P-coding – Network Rail sees this as part of the process once an amended timetable (in this an emergency timetable) is agreed as p-coding is required to make sure real time train information systems reflect the amended timetable agreed.

· Access Charge Supplement (ACS) quote – Network Rail had not provided a quote as Grand Central stated in a meeting that they no longer wished to have a quote; since that meeting they have requested a quote and this is in the process of being provided. Providing a comprehensive ACS quote that is upstanding with the procedure followed to create all other ACS quotes is via the Control Period periodic review (that forms the ORR final determination) requires detailed calculations of engineering access data for three prior years.

· CPR deadlines: Network Rail has demonstrated in its Statement of Defence that there was regular dialogue between the parties throughout the period before and after the issuing of the letters from Grand Central in relation to this claim.

· A failure of access is a breach of contract: Network Rail does not see this as a breach of contract as the industry procedure was followed to amend the timetable. 

· Why the compensation has been paid: Network Rail believes compensation has been paid to Grand Central for services on 27 December 2014 in accordance with Schedule 8 provisions.

· Finding an avenue to compensate Grand Central via internal panels: the Network Rail route team first went to Commercial Claims Group panel with a principles paper which listed a number of options of how it may be possible to compensate Grand Central; there has been no paper to a panel requesting authority to pay Grand Central; as requested in the directions letter dated 19 December 2016, Network Rail will provide copies of the documents requested under item 7.

The following points were not raised in Grand Central’s Statement of Claim submitted on 25 November 2016:

· “Grand Central argue that not only was there no discussion about compensation arrangements, they also dispute Network Rail’s view as the emergency timetable being a Restriction of Use. Grand Central believe the emergency timetable was uploaded shortly before 22:27 on the 26th December 2016.”

· “Grand Central believe the emergency timetable was uploaded shortly before 22:27 on the 26th December 2016. As evidence of this we refer to Appendix 5 attachment 2 of Network Rail’s Statement of Defence. At Page 62 at 22:27 on the 26th December it states “NR have now input amended schedules for our services for tomorrow”.”

In response to these points:

· Within Grand Central’s Statement of Claim it is stated: “5.5 Grand Central does not dispute the process or conduct of Network Rail at any part of the process to implement the Emergency Timetable.”
· Appendix 5 attachment 2 referred to is a draft document provided by Grand Central to Network Rail as their interpretation of events on 26 December 2017; it is Grand Central who state that the upload was in place at 22:27.

· The emergency timetable was agreed on the 21:00 conference call on 26 December 2014 attended by Operators. Following this, the Route Control manager set about amending the timetable which was enabled by the agreement of Grand Central reached on the 21:00 conference call on 26 December 2014. By agreeing to the emergency timetable, the cancelled services of Grand Central become planned incidents (P* Coded) and so have the effect of taking train delays and cancellations out of Schedule 8 (the Performance Regime). In order to amend the timetable, by definition p-coding is required to update the system TRUST accordingly. Without p-coding the timetable can not be amended in the real time railway systems.
· Extracts from an internal document, entitled “The Performance Manual (part b: Performance Measurement Process)”, followed by the Route Control Manager: 
“Section 4.2 deals with any further changes to the train plan advised before the day of operation but not submitted to Network Rail by 10.00 on Day A under the Very Short Term Planning (VSTP) process. Appendix 2 details the timescale for input of train schedules to TRUST/TSI.”

Under “4.2 The Very Short Term Planning process”:

“2. If the plan is accepted before 2200 the day before the emergency timetable is due to commence initial attempts should be made to apply variations to the booked WTT/STP schedules to reflect the altered train plan.”

Under 4.3 The Contingency Timetable Process

“4.3.1 Introduction

Contingency timetables are required during periods of extended disruption defined as ‘a disruptive event likely to be of sufficient duration as to make it practicable to adopt a revised timetable’ (Railway Operational Code).

The purpose of a contingency timetable is to minimise the effect of any disruptive event and provide a robust timetable that facilitates the movement of passengers and freight around the point of disruption.

4.3.2 Timescales

On receiving notification of any disruptive event as defined above on Network Rail infrastructure (Day C), the Route Control Manager responsible for the location of the incident shall arrange a conference call to be attended by Network Rail Control, affected Train Operating Companies (TOCs) and Freight Operating Companies (FOCs). If the call is to take place during office hours Monday to Friday the relevant Network Rail Customer Team and the Network Rail Train Planning Manager (TPM) and Informed Traveller Manager (ITM) from the relevant Train Planning Centre shall also be invited to attend along with a representative from the relevant Network Rail Area General Manager’s Team.

The Network Rail Controller will highlight all affected routes and associated services. The Train Operators are to be tasked with creating a revised plan for their services to run on Day B onwards (via an agreement within a recorded teleconference, using VSTP alteration to TPS / VSTP additional service form (refer to appendices 4 and 5 for details), or STP Variation Requests. This amended plan must be mutually agreed between Network Rail and the Train Operators and contingency plans should be referred to if available. The time that the plan was agreed must be recorded and signed by both the Train Operator and Network Rail.”

“Any cancellations are coded as planned cancellations. Changes agreed after 2200 hours (contractual deadline) must not result in amendments to train schedules and only requests for additional non-applicable services may be accepted after this time (refer to section 4.2.6 for further details).”

Under 6.13.2 Scope:

“Clause 5.7 of Schedule 8 defines Planned Incidents whose effects are excluded from the Schedule 8 regime. The TRUST Incidents associated with these are given a cause code with initial letter P (refer to the DAG for further details including information in relation to the application of P* codes). 

The Delay Attribution Guide provides detailed information with regard to the application of P* codes.

In addition Procedure 1 (Train Plan Input) gives a mechanism for excluding Amended Timetable cancellations that have not been shown as such in the train plan in TRUST. Such trains are cancelled in real-time and given a P* code (refer to the Delay Attribution Guide for further details).

As Planned Incidents (P* Coded) have the effect of taking train delays and cancellations out of the Performance Regime it is necessary that their definition, creation and use of, is controlled.”

Part B: any legal submissions not already contained in the Statement of Claim, Statement of Defence and Grand Central Response statement

Within the Track Access Contract (Non-Franchised Passenger Services) (“the contract”) dated 1 August 2014:

Clause 2 of the contact: 

2 NETWORK CODE 

2.1 Incorporation 

The Network Code is incorporated in and forms part of this contract.

Within Delay Attribution, Part B of the Network Code:

Delay Attribution Board, Delay Attribution Guidance (DAG), effective as of 13th October 2014:

3.2 CATEGORIES OF TRUST DELAY CODE AND THEIR DEFAULT ATTRIBUTION

Delay Code Category: P

Brief Description: Planned or excluded delays/cancellations

Default Attribution and Responsible Manager Code Form:  

See paragraph 3.2.5

(PQ**)

Other Valid Responsible Manager Codes: OQ**

3.2.5 In the event of a request to exclude a particular incident being received which does not

appear to accurately reflect the circumstances of the incident or meet the criteria laid

down for passenger charter excludable delays (As defined in DAG 3.2.6), the request must

be further confirmed with the operator, to avoid errors. The operator should be asked to

justify the details of the request, which must then be entered in the freeform and the

incident recoded. Such recoding should not be undertaken without supporting

justification being provided and documented

Attached to this email is a full copy of: 

· the DAG entitled: “DAG October 2014 to 31 March 2015- Hard copy version1.1 –.pdf“

Within Operational Disruption, Part H of the Network Code:

“ORR ROC Criteria” means any document published by the Office of

Rail Regulation from time to time specifying the matters to which the Office of Rail Regulation will expect to have regard and the relative 

weight which it will expect to be placed on such matters when any reference made under Condition HA7 is considered by an Appeal Body;

Within the NATIONAL CONTROL INSTRUCTIONS:

Instruction: 2.4 Issue: 3

Page: 1 of 14 Date: 04 June 2011

RAILWAY OPERATIONAL CODE (ROC)

2.4 Emergency Timetables Where Contingency Plans Do Not Apply

a) If no contingency plan exists or the circumstances are beyond the scope of existing contingency plans, Network Rail is to consult with all affected train operators and consider if an emergency timetable shall be planned and implemented.

b) If Network Rail control concludes that the emergency timetable shall go ahead, it shall seek unanimous agreement from the affected train operators, usually by means of a telephone conference.

c) If unanimous agreement is reached, Network Rail shall then implement the emergency timetable and amend the working timetable accordingly.

d) If, however, no unanimous agreement is reached but two thirds of the affected train operators agree to the emergency timetable, it is still possible to proceed. Network Rail control shall however, consider all the representations made.

e) If Network Rail control still considers that the emergency timetable shall go ahead in order to better achieve the purpose of this ROC section, it shall give notice to all affected train operators accordingly.

f) That notice shall say who has or has not agreed and why this is to go ahead.

g) Where an emergency timetable is to be implemented, Network Rail is responsible for producing it and notifying all affected train operators accordingly and therefore the involvement of Operations Planning within the process shall be arranged.

h) 2.6 below contains the arrangements that shall be applied.

2.5 Implementation Process for Network Rail Controls

2.5.1

The Control shall:

a)Organise a conference in accordance with the Service Recovery process involving the affected Train Operators including representatives from Network Rail Train Planning if appropriate.

b)Define the most appropriate level of access from the Route Capacity Plan.

c)Seek agreement, or in the absence of such, decide on the Emergency Timetable to be introduced taking into account the views of the affected Train Operators.

2.5.2 Route Control Manager

The Route Control Manager, following the discussions and conferences, where Network Rail has reached agreement with all or two thirds or more of the affected Train Operators and is of the opinion that the Emergency Timetabling Objective can be better achieved with such amendment; shall make arrangements for the implementation of that Emergency Timetable and advise all Affected Train Operators of that decision.

Other Network Rail persons who may make these decisions are:

(current Operations Managers;

(Route Directors or Route / Area General Managers;

(out of hours 2nd or 3rd line on call Route Managers as nominated to the Control Office.

2.6 Reviewing and Changing the Emergency Timetable

Following the implementation of an emergency timetable:

(Incident Controllers and Train Running Controllers shall keep the emergency timetable under review;

(Network Rail control or any affected train operator may propose any amendment to the emergency timetable in light of its operability;

(if an affected train operator proposes an amendment, Network Rail control has the authority to decline it, subject to the operator’s right of appeal;

(however, if Network Rail control supports the proposal – or is itself putting forward a proposal – then it shall consult all affected train operators, this shall normally consist of a telephone conference as described in 2.6;

(Incident Controllers shall follow the process in 2.6 and shall consider all the representations made;

(if the Route Control Manager still considers that the proposal shall go ahead in order to achieve better the purpose of this section, the Route Control Manager shall give notice to all affected train operators;

(that notice shall say who has or has not agreed and why this is to go ahead. In that case, Network Rail is responsible for producing a further revised emergency timetable and notifying all affected train operators of it;

(all affected train operators have the right to use the appeal procedures in Condition D5 of the Network Code, in respect of any changes or proposed changes to the working timetable or to its restoration.

2.7 Restoring the Working Timetable or Continuing the Emergency Timetable

(As soon as is reasonably practicable after the end of an extended disruption, where an emergency timetable has been introduced, the Route Control Manger and Incident Controller shall decide whether or not to continue with the revised arrangements.

(If Network Rail control proposes to end the emergency timetable, it shall have full or (using the same notice procedure as mentioned earlier) two thirds agreement of the affected train operators to do so.

(On the other hand, if it proposes to continue with the emergency timetable because restoration of the working timetable is not practicable, it shall notify all the affected train operators, giving its reasons.

(If all or two thirds of the affected train operators agree, then the emergency timetable remains in operation and is kept under review by Network Rail.

Otherwise Network Rail control can still exercise its “on the day” powers of operational control.

Attached to this email is a full copy of: 

· The ROC introduction entitled: “the roc introduction and general section.pdf”

· section 2.4 entitled “the NCI_NR_L3_OCS_043_2.4[1] ROC Control Arrangements.pdf”

Via: http://orr.gov.uk/glossary:-

ROC definition:

“Railway operational code: Established by Network Rail under Part H of the Network Code, in consultation with rail industry parties with the objective of sustaining operation of train services on the network in accordance with the Working timetable, the needs of passengers and freight customers; the interests of safety and security; the efficient and economical operation of the network and of trains operating on it, and criteria published by ORR.”

Working timetable:

“Drawn up by Network Rail showing, every train movement on the network. It shows the times of arrival and departure of trains at origin, destination, every intermediate point and appropriate passing points. It also details all the relevant time allowances.”

Part C: in response to direction no. 3 of the letter dated 19 December 2016 from the Hearing Chair, Network Rail’s arguments as to the provisions for compensation stipulated in the Track Access Contract in circumstances when an emergency timetable is in place

In relation to the Grand Central Track Access Contract:

· Schedule 8 applies to any agreed timetable, in this case an emergency timetable. 

· Grand Central are compensated in accordance with the Schedule 8 provisions as provided in Appendix 15 - Schedule 8 of the contract – within Network Rail’s Statement of Defence.

· PART 3: COMPENSATION FOR RESTRICTIONS OF USE of Schedule 4 does not apply as Grand Central are compensated on restrictions of use which are of a type 3 nature stated under clause 2.7 “Type 3 Restriction of Use”. Emergency timetables are more than likely to be agreed the day before the relevant day or on the day. A “Type 3 Restriction of Use” means a single Restriction of Use (including any Over-run) of more than 120 consecutive hours (including any part of that Restriction of Use which occurs during a Public Holiday);”. Clauses 2.5 and 2.6  of PART 3: COMPENSATION FOR RESTRICTIONS OF USE are stated as “NOT USED”. 

· For Passenger Operators who have a “Track Access Contract (Passenger Services)”, as opposed to Grand Central’s “Track Access Contract (Non-Franchised Passenger Services)”, in relation to clauses 2.6 and 2.7 of PART 3: COMPENSATION FOR RESTRICTIONS OF USE of Schedule 4: the phrase “NOT USED” would be replaced with Type 1 Restriction of Use and Type 2 Restriction of Use respectively if Grand Central paid into the Access Charge Supplement regime. A “Type 1 Restriction of Use” means any single Restriction of Use which does not fall within the definition of Type 2 Restriction of Use or Type 3 Restriction of Use;”. A “Type 2 Restriction of Use” means: (a) a single Restriction of Use of more than 60 consecutive hours (excluding any part of that Restriction of Use which occurs during a Public Holiday); and (b) which results in a Service being Disrupted but excluding any Restriction of Use which falls within the definition of Type 3 Restriction of Use;”.

